Green River Canal Company v. Lee Thayn : Brief of Appellee by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
2001
Green River Canal Company v. Lee Thayn : Brief of
Appellee
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc2
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
J. Craig Smith; David B. Hartvigsen; D. Scott Crook; Scott M. Ellsworth; Nielsen and Senior;
Attorney for Appellee.
Steven A. Wuthrich; Attorney at Law; Attorney for Appellant.
This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellee, Green River Canal Company v. Thayn, No. 20010357.00 (Utah Supreme Court, 2001).
https://digitalcommons.law.byu.edu/byu_sc2/1839
In the Utah Supreme Court 
GREEN RIVER CANAL COMPANY, a 





Brief of Appellee/ 
Cross Appellant 
Supreme Court No. 20010357-SC 
Seventh District No. 950706174 
Priority No. 15 
Appeal from the Seventh Judicial District Court 
Emery County, Utah 
Judge Bryce K. Bryner Presiding 
Steven A. Wuthrich, P.A. 
1011 Washington Street 
Suite No. 101 
Montpelier, Idaho 83254 
Attorney for Lee Thayn 
J. Craig Smith, 4143 
David B. Hartvigsen, 5390 
D. Scott Crook, 7495 
Scott M. Ellsworth, 7514 
NIELSEN & SENIOR, P.C. 
1100 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (801) 532-1900 
Facsimile: (801) 532-1913 
Attorneys for Green River 
Canal Company 
FILED 
UTAH SUPREME COURT 
JAN 1 7 2Q02 
In the Utah Supreme Court 
GREEN RIVER CANAL COMPANY, a 





Brief of Appellee/ 
Cross Appellant 
Supreme Court No. 20010357-SC 
Seventh District No. 950706174 
Priority No. 15 
Appeal from the Seventh Judicial District Court 
Emery County, Utah 
Judge Bryce K. Bryner Presiding 
Steven A. Wuthrich, PA. 
1011 Washington Street 
Suite No. 101 
Montpelier, Idaho 83254 
Attorney for Lee Thayn 
J. Craig Smith, 4143 
David B. Hartvigsen, 5390 
D. Scott Crook, 7495 
Scott M. Ellsworth, 7514 
NIELSEN & SENIOR, P.C. 
1100 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (801) 532-1900 
Facsimile: (801) 532-1913 
Attorneys for Green River 
Canal Company 
Table of Contents 
Table of Authorities iv 
Jurisdiction 1 
Cross-Appeal Issues & Standards of Review 1 
Issues 1 
Standards of Review 1 
Statement of Case, Facts, & Course of Proceedings 2 
Summary of Argument 15 
Argument 16 
Point 1. THAYN IMPROPERLY BASES HIS APPEAL ON FACTS CONTRARY TO 
PRIOR ADMISSIONS AND ON ISSUES NOT PREVIOUSLY RAISED 16 
a. Thayn has admitted that GRCC has a senior right to divert 80 cfs 
through its facilities during the irrigation season and 20 cfs during 
the non-irrigation season 16 
b. Even if, arguendo, Thayn had not admitted GRCC's senior right to 
80 cfs, his arguments avail him nothing 17 
c. Thayn failed to raise at trial the issue of other Agreements 
subsequent to the 1952 Agreement and its Amendment in 1952. . 20 
Point 2. GRCC WAS UNDER No DUTY TO RECORD THE 1952 AGREEMENT AND 
AMENDMENT 21 
a. The trial court properly ruled that Thayn had the burden of 
discovering the existence of the 1952 Agreement and Amendment, 
not GRCC 21 
b. The 1952 Amendment is not Extrinsic Evidence 24 
Point 3. THE TRIAL COURT PROPERLY ENJOINED THAYN'S INTERFERENCE 
WITH THE CANAL COMPANY'S 80 CFS 25 
a. The trial court's injunction does not violate Thayn's statutory right to 
eminent domain 26 
b. The trial court's injunction does not violate public policy, since 
public policy does not support contract violation, as urged by Thayn. 
27 
i. "Duty" and "Need." 27 
i 
ii. Thayn's "new" beneficial use 28 
iii. State water right appropriations do not supersede contractual 
rights and obligations 30 
Point 4. GRCC WAS WRONGFULLY ENJOINED AND WAS PROPERLY AWARDED 
ITS ATTORNEY FEES 31 
Point 5. THE TRIAL COURT PROPERLY RULED THAT GRCC' s CLAIMS WERE 
NOT BARRED BY ESTOPPEL, LACHES, OR WAIVER 35 
a. Standard of Proof. 35 
i. The Great Weight of the Evidence Supports the Trial Court's 
Ruling 37 
ii. GRCC was not, and could not possibly have been, aware of 
Thayn's intention to exceed his contractual rights until after 
he formed an intent to generate commercial power in July 
1990 40 
(1) The 1981 Change Application 43 
(2) The National Hydro Project 45 
(3) The 1983 Agreement 46 
(4) Thayn's 1987 FERC Application Amendments. . . . 47 
(5) The 1981 Newspaper Article 48 
iii. Thayn's actions in making improvements and commitments 
were made despite his knowledge of GRCC s position, not in 
reliance thereon 48 
iv. Any injury Thayn has experienced is of his own making and 
is not a result of any inaction by GRCC 50 
b. Thayn has unclean hands and therefore cannot obtain any equitable 
relief under any of the equitable defenses raised 52 
Point 6. THE TRIAL COURT PROPERLY EXCLUDED THAYN ' s "EVIDENCE" ON 
THE MAINTENANCE OF THE RACEWAY 54 
Point 7. THAYN'S APPEAL VIOLATES URAP RULE 33; GRCC is THEREFORE 
ENTITLED TO ITS COSTS AND ATTORNEYS FEES 56 
GRCC's CROSS APPEAL 57 
I. The Trial Court Incorrectly Concluded That Rule 65a(c)(2) of the Utah 
Rules of Civil Procedure Does Not Permit the Recovery of Expenses 
Necessarily Incurred in Defending Against a Wrongfully Entered 
Injunction 57 
ii 
II. THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT FAILED TO REQUIRE 
THE DISGORGEMENT OF THAYN'S PROFITS 59 
A. The Trial Court's Order Denying the Disgorgement Was Contrary to 
its Prior Ruling 62 
B. The Trial Court Abused Its Discretion When It Failed to Award 
Gross Profits and/or Failed to Grant an Evidentiary Hearing 64 
III. THE TRIAL COURT CLEARLY ERRED IN FINDING THAT THE RADIAL SLUICE 
GATES WERE APPURTENANT TO THE PUMPHOUSE 65 
A. The Evidence 66 
B. The Evidence Does Not Support A Finding of Appurtenancy in 
1952 70 
1. There is No Evidence that the Radial Sluice Gates Existed in 
1952 70 
2. All Evidence Demonstrates that the Radial Sluice Gates are 
Appurtenant to the Raceway 71 
C. Conclusion to Part III of GRCC's Cross Appeal 74 
CONCLUSION 75 
Addm. Description 
A 1983 FERC Application Excerpts, Trial Exh. 54 
B Certificate of Appropriation on Thayn's Irrigation Right from Trial Exh. 54 
C 1952 Agreement, Trial Exh. 45 
D 1952 Amendment, Trial Exh. 66 
E GRCC's Diligence Claim on Water Right No. 91 -294, R. at 294-299 
F Thayn's 1996 Affidavit, R. at 40-44 
G 1983 Agreement on National Hydro Project, Trial Exh. 46 
H Minutes of 1 /8/1985 Annual Meeting of GRCC Shareholders, Trial Exh. 39 
I 1987 Amendments to the 1983 FERC Application, Trial Exh. 57 
J Minutes of 3/14/1989 GRCC Board of Directors, Trial Exh. 41 
K GRCC's 1969 Statement of Water User's Claim in Gen. Adj., R. at 1364-5 
L Proposed Determination in Gen. Adj. on GRCC's Water Right, R. at 1366-7 
M Raceway Measurement of 877 cfs, Trial Exh. 84 
N Proof Submittal on Thayn's Pumping Right, Trial Exh. 65 
iii 
Table of Authorities 
Agrex, Inc. v. City of Superior, 581 N.W.2d 428 (Neb. Ct. App. 1998) 35 
Arkansas Nat. Bank v. Boles, 133 S.W. 195 (Ark. 1910) 35 
Backstrom Family Ltd. Partnership v. Hall, 751 P.2d 1157 (Utah Ct. App. 1988) 57 
Badger v. Brooklyn GRCC, 922 P.2d 745 (Utah 1996) 8, 9, 39 
Bair v. Axiom Design, 2001 UT 20,20 P.3d 388 21,22 
Barber v. Hatch, 380 So. 2d 536 (Fla. Ct. App. 1980) 35 
Basakv. Pamutz, 135 A. 453 (Conn. 1926) 35 
Billings Post No. 1634 v. Montana Dept. of Revenue, 943 P.2d 517 (Mont. 1997) 35 
Birch Creek Irrigation v. Prothero, 858 P.2d 990 (Utah 1993) 34 
Borland v. Chandler, 733 P.2d 144 (Utah 1987) 51 
Bowles v. Schilling, 581 N.W.2d 192 (Iowa Ct. App. 1998) 35 
Breuer-Harrison, Inc. v. Combe, 799 P.2d 716 (Utah Ct. App. 1990) 37, 51 
Central Fed. Sav. F.S.B. v. Laurels Sullivan County Estates Corp., 145 A.2d 1 (N.Y.A.D. 
1989) 36 
Chevron U.S.A. Inc. v. Utah State Tax Comm 'n, 847 P.2d 418 (Utah Ct. App. 1993) . . 70 
Coelho v. Fernandez, 384 P.2d 527 (Hawaii 1963) 35 
Coggins v. Wright, 526 P.2d 741 (Ariz. Ct. App. 1974) 59 
Copper State Leasing Co. v. Blacker Appliance and Furniture Co., 770 P.2d 88 (Utah 
1988) 48 
D.G. v. D.M.K., 557 N.W.2d 235 (S.D. 1996) 36 
iv 
Delaware County Lodge No. 27 v. Pennsylvania Labor Relations Bd., 690 A.2d 754 (Pa. 
1997) 36 
Dixon v. Pro Image, Inc., 1999 UT 89, 987 P.2d 48 28 
DOIT, Inc. v. Touche, Ross & Co., 926 P.2d 835 (Utah 1996) 51 
Dodd v. Dodd, 888 P.2d 1370 (Ariz. Ct. App. 1994) 35 
Dressel v. Weeks, 779 P.2d 324 (Alaska 1989) 35 
East Bench Irr. Co. v. Deseretlrr. Co., 271 P.2d 449 (Utah 1954) 4, 18,20 
Ellis v. Swensen, 2000 UT 101, 16 P.3d 1233 21 
First Nat'I Bank v. Williams, 63 P. 744 (Kan. 1901) 59 
Fisher v. West Virginia Coal & Transp. Co., 73 S.E.2d 633 (W.Va. 1952) 36 
Garland v. Fleischmann, 831 P.2d 107 (Utah 1992) 16 
Geisdorfv. Doughty, 972 P.2d 67 (Utah 1998) 22,48 
General Motors Acceptance Corp. v. Gundy, 253 P. 137 (Cal. 1927) 35 
Gunnison-Fayette GRCC v. Roberts, 364 P.2d 103 (Utah 1961) 26 
Harrison v. Auto Securities Co., 70 Utah 11,257 P. 677 (1927) 52 
Horrocks v. Westfalia Systemat, 892 P.2d 14 (Utah Ct. App. 1995) 52 
Horton v. Horton, 695 P.2d 102 (Utah 1984) 52 
Hurwitz v. DavidK. Richards Co., 436 P.2d 794 (Utah 1968) 37 
IKON Office Solutions, Inc., v. Crook, 2000 UT App 217, 6 P.3d 1143 33, 34 
In re General Determination, Murdockv. Springville Municipal Corp, 1999 UT 39,982 
P.2d 65 20 
In re Marriage ofDuerr, 621 N.E.2d 120 (111. Ct. App. 1993) 35 
v 
International Textbook Co. v. Pratt Mercantile & Pub. Co., 158 P. 712 (Colo. 1916).. 35 
Jackson v. Spanish Fork West Field Irr. Co., 235 P.2d 918 (Utah 1951) 4, 28 
Jerry Anderson & Associates, Inc. v. Gaylan Indus., Inc., 805 S.W.2d 733 (Mo. Ct. App. 
1991) , 35 
Jimenez v. O'Brien, 117 Utah 82,213 P.2d 337 (1949) 36 
John Call Engineering, Inc. v. Manti City Corp., 743 P.2d 1205 (Utah 1987) 22 
Kasco Services. Corp. v. Benson, 831 P.2d 86 (Utah 1992) 37 
Kelly v. Richards, 95 Utah 560, 83 P.2d 731 (1938) 36 
Kroll v. Close, 92 N.E. 29 (Ohio 1910) 36 
Lilly v. Lynch, 945 P.2d 727 (Wash. Ct. App. 1997) 36 
Little Cottonwood Water Co. v. Kimball, 289 P. 116 (Utah 1930) 7 
Littlefield v. Adler, 676 A.2d 940 (Me. 1996) 35 
Lutheran Hosp. of Maryland v. Levy, 482 A.2d 23 (Md. Ct. App. 1984) 35 
Masters v. Worsley, 111 P.2d 499 (Utah Ct. App. 1989) 36 
Maughan v. Maughan, 770 P.2d 156 (Utah Ct. App. 1989) 57 
McCune & McCune v. Mountain Bell Tel., 758 P.2d 914 (Utah 1988) 52 
McGarry v. Thompson, 201 P.2d 288 (Utah 1948) 23, 24 
Mountain States Tel. & Tel. Co. v. Akin, Wright & Miles, Chartered, 681 P.2d 1258 (Utah 
1984) 58, 59 
Nilson-Newey & Co. v. Utah Resources Int'l., 905 P.2d 312 (Utah Ct. App. 1995) . . . . 51 
Nunley v. Weststates Casing Services, Inc., 1999 UT 100, 989 P.2d 1077 1 
Palle v. Industrial Comm'n, 79 Utah 47, 55, 7 P.2d 284 (1932) 52 
vi 
Papanikolas v. Sugarhouse Shopping Center Assoc's., 535 P.2d 1256 (Utah 1975) . . . 51 
Peterson v. Sevier Valley GRCC, 151 P.2d 477 (Utah 1944) 26 
Phoenix Inc. v. Heath, 61 P.2d 308 (Utah 1936) 48 
Planters'-Farmers' Warehouse Co. v. Citizens' Bank, 6 S.W.2d 720 (Ky. 1928) 35 
Reeder v. Sanford Sch., Inc., 397 A.2d 139 (De. Super. 1979) 35 
RF&P Corp. v. Little, 440 S.E.2d 908 (Va. 1994) 36 
Riordan v. Westwood, 203 P.2d 922 (Utah 1949) 30,44 
S&G, Inc. v. Morgan, 797 P.2d 1085 (Utah 1990) 18 
Salt Lake City v. Silver Fork Pipeline, 913 P.2d 731 (Utah 1996) 17 
Sandy City v. Salt Lake County, 827 P.2d 227 (Utah 1992) 51 
Saunders v. Sharp, 793 P.2d 927 (Utah Ct. App. 1990) 58 
Selvage v. J.J. Johnson & Associates, 910 P.2d 1252 (Utah Ct. App. 1996) 36 
Soter 's Inc. v. Desert Federal Savings & Loan Ass 'n, 857 P.2d 935 (Utah 1993) . . 35,48 
Sovey v. Sovey, 508 P.2d 810 (Utah 1973) 52 
St. Paul Ramsey Med. Center v. Wisconsin Dept. of Health andSoc. Serv., 519 N.W.2d 
618 (Wis. Ct. App. 1994) 36 
State v. Peterson, 240 P.2d 504, (Utah 1952) 21 
State v. Ross, 782 P.2d 529 (Utah Ct. App. 1989) 65 
Stevens v. Turlington, 19 S.E. 210 (N.C. 1923) 36 
Sugarhouse Fin.Co. v. Anderson, 610 P.2d 1369 (Utah 1980) 48 
Thurston v. Box Elder County, 892 P.2d 1034 (Utah Ct. App. 1995) 1, 62 
Toone v. P.J. O'Neill Const. Co., 121 P. 10 (1912) 16 
vii 
Treffv. Hinckley, 2001 UT 50,26 P.3d 212 16 
United States v. Moore, 427 F.2d 1020 (10th Cir. 1970) 34 
Unity Light & Power Co. v. Burley, 445 P.2d 720 (Idaho 1968) 59 
Wall v. United Gas Pub. Serv. Co., 181 So. 562 (La. Ct. App. 1938) 35 
West Union GRCC v. Thomley, 228 P. 199 (Utah 1924) 26 
Winegar v. Froerer Corp., 813 P.2d 104 (Utah 1991) 25 
Young v. Young, 1999 UT 38, 979 P.2d 338 2 
STATUTES & RULES 
Utah Code Annotated § 100-3-18 (1943) 24 
Utah Code Annotated § 48-1-12 52 
Utah Code Annotated § 57-3-103 23 
Utah Code Annotated § 73-1-6 26,27 
Utah Code Annoated § 73-1-7 26,27 
Utah Code Annotated § 73-1-8 26 
Utah Code Annotated § 73-1-9 26 
Utah Code Annotated § 73-2-1 31 
Utah Code Annotated § 73-3-1 31 
Utah Code Annotated § 73-3-18 23,24 
Utah Code Annotated § 73-3-18 22,23 
Utah Code Annotated § 73-3-21 8 
Utah Code Annotated § 73-4-11 19 
viii 
Utah Code Annotated § 73-5-13 6 
Utah Code Annotated § 78-2-2(3)(j) 1 
Utah R. App. P., Rule 24(a)(9) 67 
Utah R. App. P., Rule 33 57 
Utah R. Civ. P., Rule 54(d)(1) 58 
Utah R. Civ. P., Rule 65A 1, 33, 35, 58, 59 
OTHER AUTHORITIES 
Black's Law Dictionary (6th ed. 1990) 70 
Model Utah Jury Instructions (1993) 27 
Restatement (Second) of Agency (1958) 52 
ix 
Jurisdiction 
The Supreme Court has jurisdiction to hear this appeal and cross-appeal under Utah 
Code Annotated § 78-2-2(3)0). 
Cross-Appeal Issues & Standards of Review 
Issues 
1. Whether the trial court incorrectly concluded that Rule 65A(c)(2) of the Utah 
Rules of Civil Procedure does not permit the recovery of expenses as costs or damages. 
2. Whether the trial court abused its discretion when it failed to disgorge Thayn's 
profits under GRCC's Third Cause of Action. 
3. Whether the trial court clearly erred when it found that the radial sluice gates 
were appurtenant to the pumphouse. 
Standards of Review 
Issue 1 "The trial court's interpretation of the rules of civil procedure presents 
a question of law which [the appellate courts] review for correctness." Nunley v. Weststates 
Casing Services, Inc., 1999 UT 100, Tf42, 989 P.2d 1077. 
Issue 2 "A trial court is accorded considerable latitude and discretion in 
applying and formulating an equitable remedy. We review the trial court's determination of 
a remedy in this case under a standard that acknowledges considerable discretion in the trial 
court, and we will not upset the court's ruling unless it constituted an abuse of discretion." 
Thurston v. Box Elder County, 892 P.2d 1034,1041 (Utah Ct. App. 1995) (citations omitted). 
1 
Issue 3 A trial court's findings of fact are viewed under a clearly erroneous 
standard of review. Young v. Young, 1999 UT 38, ^ [15, 979 P.2d 338. 
Statement of Case, Facts, & Course of Proceedings 
1. The Green River Canal Company ("GRCC") is a non-profit, mutual water 
company incorporated under the laws of the State of Utah. (R. 1, | 1 ; R. 23, ^  l.)1 
2. Beginning in about 1880, the early residents joined forces as GRCC and 
constructed a diversion structure on the west bank of the Green River and a canal system to 
convey water to their various farms and homes. (R. 1902, v.7, pp.6-7; Ex. 54 (excerpts of 
which are contained in Addm. A), p. E-25.) 
3. Over the next two decades, the facilities were enlarged, until in 1906, the dam 
was extended across the entire river. (Addm. A, p. E-25.) 
4. The canal system is approximately eight and a half miles long and has an 
unusually small amount of elevation drop. (Addm. A, Appendix I .Articles of Incorporation; 
R. 1902, v.7, p.47.) Therefore, the heavily sediment-laden water from the Green River moves 
slowly through the system and the sediment rapidly settles out onto the bottom of the canal. 
(R. 1902, v.8, p.37.) This situation necessitates frequent "sluicing" or flushing of the 
sediments back into the river at regular intervals along the canal and at the end of the canal 
1
 Contrary to the statement by Thayn in his brief, at p. 5, that GRCC has only 31 
shareholders, GRCC provides irrigation and stock water to about 250 farms and residences 
in and around the City of Green River, Utah (the "City"), with more than half of the 
shareholders owning a single share or less for residential iirrigation uses. Thayn's statement 
was apparently based on the outdated 1904 list of incorporators contained in the original 
articles of incorporation. 
2 
via "sluice gates." (Id.) The canal must be kept full, not only to move the water through the 
system and to meet the sluicing requirements, but also to provide water at the top of canal's 
banks where many of the shareholder's inlets are located. (R. 1902, v.l, p. 148-149.) 
5. In approximately 1914, Green River City constructed a small hydroelectric 
facility between the canal and the river about one-half mile downstream from the dam. It 
later abandoned that facility in 1927 when the City connected to Utah Power and Light's 
system. (Addm. 54, p. E-26.) 
6. Around 1933, five persons owing property west and uphill of the canal system 
doing business as Wilson Produce Company, a Utah partnership (collectively referred to 
herein as the "Wilsons") or their predecessors constructed a canal that is approximately 42 
feet higher in elevation than, and parallel to, GRCC's canal. The Wilsons remodeled the old 
City facility and used it to pump irrigation water from GRCC's facilities up to their new 
canal. Thereafter, the Wilsons' canal has been known as the "42-foot canal" and GRCC's 
canal has been known as the "gravity canal." (Addm. A, Appendix 1, Cert, of Appropriation 
on Water Right No. 91-113; see also, Ex. 45, Addm. C.) 
7. On November 17, 1933, the Wilsons filed an application to appropriate water 
with the State Engineer's office for 35 cubic feet per second ("cfs") of water to irrigate 
1,362.71 acres below the 42 foot canal but above the gravity canal (Water Right No. 91-113, 
Thayn's "Irrigation Right"). This application was "approved" on March 21,1934, permitting 
the Wilsons to attempt to put up to 35 cfs to beneficial use for irrigation purposes. Proof of 
3 
beneficial use of the 35 cfs was submitted and the water right was perfected or "certificated" 
on October 13, 1952. (Excerpt from Ex. 54 attached separately as Addm B.) 
8. The certificate issued on Thayn's Irrigation Right defined that right as the 
diversion of 35 cfs of water for 9 months a year to irrigate 1,362.71 acres of land, but 
expressly limited this amount to "only sufficient water ... to constitute an economic duty 
without waste."2 (Id.) Therefore, although diverting 35 cfs for the 9-month irrigation season 
would yield 19,005 af of water (35 cfs x 724 affcfs/yr x 9/12 yrs), the "duty limit" associated 
with this right is only 5,450.84 af (1,362.71 acres x 4 af/acre) or 10.04 cfs over a 9-month 
period (5,450.84 af - 724 affcfs/yr -*- 9/12 yrs). The balance of the water diverted by Thayn, 
i.e., 13,554.16 af or 24.96 cfs, must therefore be classified as carrier3 and/or sluicing water;4 
otherwise there would be no beneficial use or need for such water. 
9. Prior to 1952, numerous disputes arose between GRCC, the Green River 
Irrigation Company (another water company in the area), and the Wilsons over the ownership 
of the diversion facilities and real property. (Ex. 45, Addm. C.) 
2
 The "duty" limit for irrigation purposes, i.e., the maximum amount of water that 
can be beneficially used without committing waste, has been determined by the State 
Engineer to be 4.00 acre-feet ("af') of water per acre of land in the Green River region. 
3
 Water used to transport the irrigation water through the canal system and to make 
the system function properly. 
4
 Contrary to unsupported inferences by Thayn in his brief, the use of water for 
purposes such as carrier water and sluicing water has long been recognized in Utah. See, 
e.g., Jackson v. Spanish Fork West Field Irr. Co., 235 P.2d 918, 919 (Utah 1951) 
(recognizing a right to "an additional amount, if any, required under the present system in 
order to make [the domesting, stock, and irrigation] water conveniently available without 
unnecessary waste"); cited with approval in East Bench Irr. Co, v, Deseretlrr. Co., 271 P.2d 
449,455 (Utah 1954). 
4 
10. On April 5,1952, GRCC and the Wilsons entered into an agreement (the "1952 
Agreement") to settle the disputes and pending litigation thereon. The parties agreed, inter 
alia, that GRCC owned the dam, the "raceway" and Lot 4; that GRCC would deed to the 
Wilsons the pumphouse parcel and a parcel at the head of the 42-foot canal; and that the 
other irrigation company had no rights in the facilities or property. The Agreement also 
granted the Wilsons a specific and limited right to use GRCC's diversion facilities, subject 
to specific conditions and restrictions. (Addm C.) 
11. On September 30 of that same year, the parties executed an amendment to that 
agreement (the "1952 Amendment") in order to clarify Paragraph 6 of the 1952 Agreement 
concerning the quantities of water that could be diverted by each party and the purposes for 
which the water could be used. (Ex. 66, Addm D.) 
12. Paragraph 6 of the Agreement and Paragraph 1 of the Amendment specified 
that GRCC had the right to the first 80 cfs diverted. The Wilsons were allowed the second 
priority right use of GRCC's diversion facilities to divert 35 cfs for irrigation purposes and 
up to a maximum of 400 cfs to drive pumps to pump that irrigation water up to the 42-foot 
canal. GRCC retained as the third priority right the right to all remaining capacity in the 
system and no restrictions were placed on the uses to which GRCC could put its water. 
Paragraph 7 of the Agreement prohibited the Wilsons from assigning less than all of their 
rights, duties and obligations, under the Agreement to a third party. (Id.) 
5 
13. During this same time, on June 18,1952, GRCC filed a Statement of Diligence 
Claim on its water right.5 This right was assigned Water Right No. 91 -294. GRCC described 
its 1881 water right as consisting of 20 cfs year-round for stock watering, 60 cfs for the 
seasonal irrigation of 1,443.50 acres, and an unspecified amount for domestic uses that was 
included in the above amounts. (R. 294-299, Addm E.) It has always been GRCC's 
understanding and practice to divert 20 cfs year-round and to divert an additional 60 cfs, for 
a total of 80 cfs, during the irrigation season under this water right, as evidenced by the 
contemporaneous 1952 Amendment. (Addm. D, ^fl.) 
14. By diverting a total of 80 cfs during the 7-month irrigation season listed on the 
Diligence Claim, GRCC diverts 33,786.67 af of water (80 cfs x 724 atfcfs/yr x 7/12 yr) each 
season under this water right. The duty limitation, as applied to the irrigation component of 
GRCC's right is 5,774 af (1,443.50 acres x 4 af/acre) or 13.67 cfs over a seven month period 
(5,774 af -*- 724 af/cfs/yr +• 7/12 yrs). The duty limitation on the stock watering component 
during this same period is 75.60 af (2,700 cows x 0,028 af/cow) or 0.18 cfs (75.6 af- 724 
af/cfs/yr -s- 7/12 yrs). The duty limitation on the domestic component is 54.6 af (75 families 
x 0.73 afffamily) or 0.13 cfs (54.6 af- 724 af/cfs/yr - 7/12 yrs). The balance of the water, 
5
 Prior to 1903, when the application requirement was implemented by statute, water 
rights were obtained merely by putting water to use. These pre-1903 water rights are known 
as "diligence rights." Utah Code Annotated § 73-5-13 sets forth the process for making 
diligence rights of record by filing a "notice of claim" with the State Engineer. Under this 
statute, such notices, if filed prior to 1997 when the statute was amended, arc prima facie 
evidence of the water right described therein. Thayn repeatedly miscontrues the term 
"claim" throughout his brief, attributing to it its common meaning rather than its meaning 
as a term-of-art in this statutory process. 
6 
i.e., 27,882.74 af or 66.02 cfs, is beneficially used as carrier water and sluicing water, the 
same as with Thayn's water right. 
15. On November 25,1974, the Wilsons filed an application to appropriate 600 cfs 
"to provide power to pump water from the Green River into the 42-foot canal" from April 
1 to October 31 of each year (Thayn's "Pumping Right"). (Ex. 59.) That application was 
assigned Water Right No. 91-4130 and was approved on April 1, 1975. (Ex. 59.)6 
16. Thayn purchased the Wilsons' farms and water rights in 1979. (R. 40-44, f 
2 (Thayn 1996 Aff, Addm. F.) Sometime thereafter, Thayn "examined and obtained" copies 
of both the 1952 Agreement and the 1952 Amendment." (Addm. F, ffif 3-4.) 
17. On May 11,1981, the Wilsons filed a change application on the Pumping Right 
at Thayn's request. The change application sought to change the period of use of the 600 cfs 
from seasonal to year-round. (Ex. 60.) The State Engineer approved the change on September 
2, 1983. (Id.) At the time of this change application, no measurements of the water being 
diverted had ever been made nor would they be made for more than a decade. (R. at 1902, 
v.4, 90:7-12.) The first measurement of the water being diverted under this Pumping Right 
6
 Prior to that date, all of the Wilsons' water diversions for pumping purposes were 
illegal because they had no valid water right for such diversions. In addition and contrary 
to Thayn's assertions that he had a right to 600 cfs, the approval of an application does not 
fix the quantity of water that will ultimately be certificated under the application, but merely 
authorizes the applicant to attempt to develop the right and to submit proof of beneficial use 
of water up to amount listed in the application, i.e, up to 600 cfs for pumping purposes with 
respect to this application. Little Cottonwood Water Co. v. Kimball, 289 P. 116, 118 (Utah 
1930) ("The approval of an application to appropriate is only a preliminary step. It confers 
upon the applicant no perfected right to use the water. It merely clothes the applicant with 
authority to proceed and perfect, if he can, his proposed appropriation.") 
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was made in 1993 on behalf of GRCC and proof of beneficial use was submitted by Thayn 
in 1996 based on that measurement, well after this lawsuit was initiated. That measurement 
showed that Thayn was diverting 638 cfs under this right. (Ex. 65.) 
18. Other measurements taken in connection with this lawsuit in May and August 
of 1999 showed that Thayn was diverting 753 cfs7 and 463 cfs8 respectively for power 
purposes, far in excess of his contractual right with GRCC of up to 400 cfs and in the case 
of the May measurement, far in excess of even his State-approved right of 600 cfs. (R. 1902, 
v.8,pp.l8:13-20:l;R. 1084, If A.) 
19. GRCC had no reason or obligation to protest the 1981 change application filed 
on Thayn's Pumping Right because it had both a statutorily-protected senior right and a 
contract which afforded similar protections. (See, e.g., Utah Code Annotated ("UCA") § 73-
3-21; Addenda C and D.)9 
7
 May 5, 1999 measurement by Mike ReMillard during high river flow period (853 
total cfs less 79 cfs in the gravity canal and 21 cfs in the 42-foot canal equals 753 cfs). 
8
 August 6, 1999 measurement by Mike ReMillard when the river was low and 2 of 
3 turbine were open and running (532 total cfs less 69 cfs in the gravity canal equals 463 cfs). 
9
 GRCC had no legal basis to protest either the original 1974 application or the 1981 
change application on a breach of private contract theory because the State Engineer has no 
jurisdiction of such disputes. For example, in Badger v. Brooklyn GRCC, 922 P.2d 745 
(Utah 1996), the Utah Supreme Court held that shareholders in an irrigation company could 
not protest an irrigation company's change application because to allow such a protest 
"would impermissibly expand the authority of the State Engineer," making the State Engineer 
sit as a judge to interpret the agreement between the irrigation company and its shareholders. 
Id. at 750. The Court held the proper method for the shareholders to assert their contract 
rights was to bring an action in a court of competent jurisdiction. Id. The Court also 
expressed concern that allowing the State Engineer to determine whether any enforceable 
obligations existed or were violated would unacceptably ffundermine[] the jurisdiction of the 
courts" by creating a situation where State Engineer and court interpretations could conflict. 
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20. In this same 1981 time frame, Thayn began making plans for a large 
hydroelectric project. He partnered with National Hydro to design the project and obtain the 
necessary federal power licenses and he began filing application for large power water rights. 
This project would have necessitated major changes to GRCC's diversion facilities such as 
enlarging the raceway from a capacity of approximately 600 cfs to 4,100 cfs, relocating the 
inlet to the gravity canal, relocating the turbine facility onto GRCC property, and creating 
all new control and sluicing gates in the project area. The project even contemplated 
enlarging the dam across the river. (Addm. A.) 
21 • Only after GRCC protested the new applications did Thayn come to GRCC and 
negotiate an agreement for the parties to cooperate in this project (the "1983 Agreement"). 
(Ex. 46, Addm G.) That Agreement acknowledges that the existing capacity of the raceway 
was 600 cfs. In exchange for GRCC's permission to enlarge and use its facilities as 
proposed, Thayn agreed to pay for all of the costs involved and to pay GRCC a percentage 
of the project's revenues. Accordingly, GRCC withdrew its protest. 
22. In January of 1983, Thayn filed an "Application for Exemption of Small 
Hydroelectric Power Project from Licensing" with the Federal Energy Regulatory 
Commission ("FERC Application"). (Addm. A.) Throughout that application, Thayn stated, 
under a verification oath of accuracy, that the existing capacity of the raceway, for the 
Id. Thus, according to Badger, GRCC did precisely what it should have done by suing 
Thayn for breach of contract in a separate state court action once it had a reasonable basis 
to believe that Thayn was, in fact, diverting more than the 435 cfs allowed under the parties' 
1952 Agreements. 
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combined use of both parties, was 600 cfs. A copy of the 1952 Agreement was included in 
the FERC Application. 
23. The National Hydro project never materialized because of endangered species 
protection problems, among other things. (Ex. 62; Addm. F, f 14.) 
24. On January 8,1985, Thayn's brother, partner, and agent, Leon Thayn,10 came 
to a meeting of GRCC s board and told the board that Thayn was still hoping to do a small-
scale hydroelectric project and that if he were to do such a project, he would negotiate a "new 
agreement" with GRCC for the use of its facilities. (Ex. 39, Addm. H.) 
25. In April of 1987, Thayn amended the FERC Application, scaling down the 
proposed project to a 600 cfs project utilizing three 200 cfs turbine/generator units to be 
placed in the exiting pumphouse. (Ex. 57, Addm I.) The FERC Application, as amended, 
was granted in November of 1987. (Ex. 62.) 
26. In 1987 or 1988, Leon Thayn told Dean King, a member ofGRCC's board of 
directors, that they had no plans at that time to generate power. (R. 1902, v.l, 95:7-96:12.) 
27. In 1988, Thayn teamed up with a hydroelectric power consultant from Idaho, 
Rick Kaster, and began rebuilding the dilapidated pumphouse facility. (See e.g., R. 1902, 
v.3, 176-191.) 
28. At a March 14,1989 board meeting of GRCC, Leon Thayn assured the board 
that there was no present intent to generate power for sale. He stated, in response to a direct 
10
 Thayn admitted that his brother Leon was his Agent in his Response to Request No. 
15 ofGRCC's Second Set of Admissions. (R. at 1146-47.) 
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question as to whether or not the Thayn's were going to put in any power generating 
equipment: 
[T]he building was being put in with that capability. If 
something developed there, GRCC would share in the power as 
previously agreed. 
(Ex.41,AddmJ.) 
29. In 1990, Raster found two used hydroelectric turbine/generator units and began 
refurbishing them. (R. 1902, v.3, 176-191.) 
30. In the spring of 1990, Leon Thayn told Jack Erwin, another GRCC board 
member, that they were only going to generate power for their own use to pump water. (R. 
1902, v.6, 51:3-16.) 
31. Thayn and his two partners, Kaster and Leon Thayn each testified at trial that 
it was in July of 1990 that they decided to go forward with the hydroelectric project at the 
site of the pumphouse using the Pumping Right for up to 600 cfs. (R. 1902, v.4, 123:16-20; 
v.3, 146:2-23; v.4, 5:16-6:14; 44:15-19.) Thus, midway through a four year effort to 
refurbish the pumphouse, the project became both a irrigation pumping project and a 
commercial power project. (R. 1902, v.4, pp.7:11-9:9; v.4, p.93:13-21.) 
32. Prior to this point in time when Thayn admits he made the decision to do the 
commercial hydroelectric project, he had already done, or had committed himself to do, all 
of the following in connection with the strictly irrigation-related pumping project: (1) he had 
completed the site renovations, including the building, deck, trash racks, bridge crane, 
control gates, etc. (R. 1902, v.4, 7:11-8:7); (2) he had purchased one turbine/generator unit 
11 
in March of 1990 (Ex. 81); (3) he had decided to purchase the second turbine/generator unit 
(see e.g., R. 1902, v.3,143: 4-9; v.3,190:23-191:16, v.4, 5:16-6:17,42:7-47:4); and (4) he 
had committed himself financially to this project and was finalizing and executing the 
financing arrangements with the bank (R. 1902, v.3,143:14-19; v.4, 5:16-6:17, 32:10-19). 
The only "obligation" Thayn could point to that was not yet undertaken was the power sales 
contract with Utah Power. However, that "obligation" is not material to this lawsuit because 
it obligated the power company to buy electricity at an agreed upon rate but did not obligate 
Thayn to produce and sell any mandatory amount of electricity. (R. 1902, v.4, 7:2-10; 
15:6-9.) 
33. In the fall of 1991, Leon Thayn denied to both Jay Vetere and Tim Vetere of 
GRCC that they were going to generate power, stating that they were only rebuilding the 
pumps to pump water. (R. 1902, v.5,142:1-143:7; R. 1902, v.l, 221:25-222:5.) When Tim 
Vetere subsequently confronted Leon Thayn about the installation of the electric generators, 
Leon told him that if power were produced, it would only be to power their pumps. (R. 1902, 
v.l,222:6-223:19.)n 
11
 Thayn's statements in his Brief, pp. 9-10, that he and his partners told numerous 
people of their intent to go forward with a commercial hydroelectric facility and that it was 
"common knowledge" throughout the community is contrary to both the evidence referenced 
in the paragraphs 24-33 above and to the preponderance of evidence presented at trial. In 
addition, Thayn never established whether the evidence he cited pertained to the 1983 
National Hydro project or to his subsequent 1990 project. 
Evidence contrary to Thayn's assertions included the following. The community had 
little chance of learning about the new project. The equipment to generate hydro-electric 
power was purchased out-of-state and was refurbished at Kaster's shop in Idaho. (R. 1902, 
v.3, 190:23-191:16; v.4, 8:8-15 (Kaster).) It was installed in a fully enclosed, windowless 
building. (Ex. 5.) Even Green River residents and business people were caught by surprise 
12 
34. In April 1992, Thayn began producing and selling excess hydroelectric power 
at the pumphouse. (Addm. F, f 15.) Almost immediately upon Thayn's use of the pumphouse 
to produce hydroelectric power for resale, GRCC began having water shortages and 
problems with severe water flow fluctuations. (See e.g., R. 1902, v.l, 46:21-47:5; 
89:13-90:3; R. 1902, v.l, 216:16-25; 220:14-221:20; R. 1902, v.5, 100:9-21; R. 1902, v.6, 
54:17-55:13.) Thereafter, GRCC had numerous meetings with Thayn over the problems and 
contract violations. Thayn refused to negotiate a new agreement or to cease diversions in 
violation of the 1952 Agreements. (Ex. 40; R. 1902, v.l, 60:11-61:8.) 
35. On April 28,1995, GRCC gave notice of default of the Agreement to Thayn. 
(R. 286-288.) Besides disrupting GRCC's use of its prior water rights, Thayn has realized 
economic gain from the commercial sale of the electrical power generated by the water 
diverted and conveyed by GRCC's diversion and distribution facilities, but refused to 
compensate GRCC for the additional and unauthorized use of GRCC's diversion works and 
water distribution facilities to generate such economic gain. (Addm. F, ^|15; R. 267,1(18.) 
36. In June 1995, GRCC instituted this action against Thayn, alleging breach of 
contract and requesting equitable relief and an injunction. (R. 1-22.) 
when Thayn began generating power in 1992. For example, Robert Quist, who owns and 
operates the Moki Mac river running company, testified that he was caught by surprise in 
1992 even though he pays close attention to the Green River because it is his livelihood (R. 
1902, v.5, 135:4-136:13.) Similarly, Judy Scott, former Mayor of Green River, and Glen 
Baxter, the owner of Redtail Aviation in Green River, both testified that they were unaware 
of the hydro-electric project until they heard about it through their association with GRCC 
in 1992. (R. 1902, v.6, 32:1-16 and v.5, 177:22-179:1, respectively.) Thayn failed to 
marshall any of the evidence on this point. 
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37. During December of 1996, a construction contractor, without the knowledge 
or consent of GRCC, began to perform certain modifications to water distribution facilities 
owned by and located upon GRCCs real property. The contractor had been hired by Thayn 
and was his agent in making modification to GRCCs water distribution facilities. GRCC 
immediately gave written notice to Thayn, through his counsel, that GRCC objected to any 
modification to its facilities and that such entering upon the property was a trespass, and 
demanded that Thayn and his contractor cease modification of GRCCs water distribution 
facilities and withdraw from GRCCs real property. Thayn ignored these notices. (R. 
263-313.) 
38. GRCC subsequently amended its Complaint alleging causes of action in 
trespass and wrongful diversion and requesting punitive damages besides the equitable relief 
and injunction previously prayed for. (R. 263-313.) 
39. On March 18, 1999, Thayn filed a motion for temporary restraining order and 
preliminary injunction to enjoin GRCC from constructing a forty foot wall near GRCCs 
diversion facilities and applied for and obtained a temporary restraining order prior to the 
preliminary injunction hearing. (R. 499-539.) A temporary restraining order was issued that 
same day. (R. 540-543.) After the motion for a preliminary injunction was heard, the 
temporary restraining order was lifted and the preliminary injunction was denied by an order 
dated March 25, 1999. (R. 621-627.) 
40. On April 7, 1999, Thayn petitioned this Court for permission to file an 
interlocutory appeal regarding the denial of the injunction and sought an injunction pending 
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appeal. (R. 712-725.) In late May and early June, following briefing thereon, this Court 
denied both the petition and requested injunction pending appeal and authorized the trial 
court to determine and award attorney fees below and on the appeal. (R. 968, 974.) 
41. On April 13, 1999, GRCC applied for attorney fees and cost for wrongfully 
obtained injunctive relief requesting reimbursement for attorney fees, expert witness fees, 
and certain costs. (R. 728-738.) Also, in responding to the petition for interlocutory appeal, 
GRCC requested its attorney fees and costs. (R. 969-975.) In its November 17,2000 order, 
the trial court granted attorney fees and costs, but determined that certain of the costs 
requested were actually expenses which were not recoverable pursuant to Rule 65 A(c)(2) of 
the Utah Rules of Civil Procedure. (R. 1617-1621.) 
42. Following a ten-day trial, the trial court entered the last of its orders, findings 
of facts, conclusions of law, and judgments, on April 5, 2001, finally concluding the 
litigation at the trial court level. (R. 1700-1707.) 
Summary of Argument 
The trial court properly enforced the Agreement between the parties which expressly 
limits Thayn's use of GRCC's water diversion and conveyance facilities to 35 cfs for 
irrigation purposes and up to 400 cfs to pump the irrigation water. The state water right 
approvals to not supersede contract rights and limitations and Thayn failed to prove any of 
his affirmative equitable defenses. In any event, Thayn may not invoke equity due to his 
misleading GRCC as to his intent to refurbish the pumphouse to generate commercial power 
for sale. 
15 
The trial court, however, erred in not awarding GRCC all its expenses overturning the 
wrongfully obtained injunctive relief. The trial court also erred in not ordering Thayn to 
disgorge water to GRCC diversion and conveyance facilities to generate power for sale and 
ruling that the radial sluice gates were appurtenant to the pumphouse. 
Argument 
Point 1. THAYN IMPROPERLY BASES HIS APPEAL ON FACTS CONTRARY TO 
PRIOR ADMISSIONS AND ON ISSUES N O T PREVIOUSLY RAISED. 
It is axiomatic that one cannot assert facts on appeal contrary to admissions at the trial 
level, Garland v. Fleischmann, 831 P.2d 107,111 (Utah 1992) {quoting Toone v. PJ. O'Neill 
Const Co., 121 P. 10 (1912)) ("If the defendant admits any fact or facts in its answer, it 
thereby waives proof of all facts thus admitted, and the issue to which such admissions relate 
must be determined in accordance with such admissions"), nor may one raise new issues on 
appeal, Treffv. Hinckley, 2001 UT 50, ^9 fh. 4,26 P.3d 212. Thayn's appeal, however, relies 
almost exclusively on both.12 
a. Thayn has admitted that GRCC has a senior right to divert 80 cfs through 
its facilities during the irrigation season and 20 cfs during the non-irrigation 
season. 
Thayn argues at length that GRCC is entitled to divert only 60 cfs rather than 80 cfs 
of water through the diversion and conveyance facilities owned by GRCC and used by Thayn 
12
 Accordingly, the trial court's rulings holding that Thayn violated his contract and 
that equity does not bar GRCC from asserting the violations must be affirmed,. Also, 
Thayn's reliance on facts contrary to his own admissions and upon new issues not raised 
below violates Rule 33 of the Utah Rules of Appellate Procedure, entitling GRCC to its costs 
and attorney fees as set forth in Point 8, infra. 
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under the 1952 Agreement. (Brief at 24-30.) Thayn's vigorous arguments, however, ignore 
the contrary, repeated admissions in his Answer and elsewhere that GRCC possesses a water 
and contract right for 80 cfs senior and prior to Thayn's. See e.g., Thayn's admission of If 41 
of Green River's Second Supplemental Complaint in f 12 of his Answer thereto (R. at 258). 
Of particular interest is the statement of Thayn's counsel, in open court, that "there's no 
question their 80 [cfs] is ahead of us, that's been stipulated to." (R. at 1902, v.l, 82:20-21; 
see also R. at 257, f 10 of Thayn's Answer to GRCC's First and Second Supplemental 
Complaints, and R. at 1897, Lee Thayn Deposition, pp. 45, 47-48.)13 
Having repeatedly admitted GRCC's prior and senior right to an 80 cfs flow, and 
given the lack of any right or basis for now repudiating those admissions, Thayn remains 
bound thereby, despite his present protestations to the contrary. Accordingly, Points I and 
II of Thayn's appeal, which rely on facts contrary to this repeated admission, must be 
disregarded. 
b. Even if arguendo, Thayn had not admitted GRCC's senior right to 80 cfs, 
his arguments avail him nothing. 
On appeal, Thayn seeks to circumvent his admissions, contending that "although 
[GRCC] claimed 80 cfs in its application to the State Engineer's office, [it] was only alloted 
13
 In any case, Thayn's sudden decision to argue—contrary to his own admissions— 
that GRCC's water rights are limited to 60 cfs would also be barred by the doctrine of 
judicial estoppel. Under judicial estoppel, "[a] person may not, to the prejudice of another 
person, deny any position taken in a prior judicial proceeding between the same persons or 
their privies involving the same subject matter, if such prior position was successfully 
maintained." Salt Lake City v. Silver Fork Pipeline, 913 P.2d 731, 734 (Utah 1996) (citation 
omitted). 
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60 cfs, inclusive of its 20 cfs stock watering right." (Brief at 24.)14 This assertion, however, 
is false, even assuming for the sake of argument that GRCC's 80 cfs senior water right had 
not been admitted. Thayn either misunderstands or mischaracterizes the nature of this case 
or the role of the State Engineer or both. 
First, this case is a contract dispute over the right to use facilities owned by GRCC 
Determinations and actions by the State Engineer have no bearing on private property and 
contract rights.15 
Second, there is a separate and still pending general adjudication in the district court 
of all water rights in the Green River and Price River drainages, including those of GRCC 
and Lee Thayn. It is the proposed determination from this general adjudication, pending in 
the Seventh District Court, which Thayn incorrectly adduces as a final determination, and 
14
 Thayn asserts (Brief at 18) that this issue was raised (and so preserved) in his March 
26, 1999, Motion for Reconsideration (R. at 571-93); there is, however, no mention of 
Thayn's 80 cfs vs. 60 cfs argument therein. GRCC is loath to assume Thayn's responsibility 
properly to cite the Record, but this particular argument first appeared in Thayn's March 10, 
2000, post-trial Motion to Reconsider and Modify Order Granting Plaintiff's Motion for 
Summary Judgment (R. at 1322-1339). 
It is true that in February of 1999, Thayn had noted that "the State Engineer's office 
takes the position that [GRCC's] entitlement is to only 60 cfs during the irrigation season 
because the 20cfs stock watering rights is [sic] included in the 60 cfs." (R. at 455, % 3.) But 
this was merely an observation, not an argument—note, for instance, that at this juncture, 
Thayn recognized this as merely the State Engineer's position, not the set-in-stone restriction 
he later tried to assert it to be. In any case, the 80 vs. 60 cfs argument was certainly not the 
basis of Thayn's 1999 opposition, despite the contrary claim in his opening Brief (q.v. at 17). 
15
 See, e.g., S & G, Inc. v. Morgan, 797 P.2d 1085, 1087 (Utah 1990) (quoting East 
Bench Irr. Co. v. State, 300 P.2d 603, 606 (Utah 1956) ("The possible breach of a private 
contract is not within the scope of our review of a state engineer's decision, which is limited 
to 'such issues as could have been raised before the engineer.'") 
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upon which Thayn bases his immoderate denunciation of both GRCC and the trial court as 
confederates in a "criminal conspiracy." (Brief at 25.) 
Utah law provides for the general adjudication of major river systems within the state. 
Utah Code Annotated ("UCA") Title 73, Chapter 4. As part of a general adjudication, the 
State Engineer is required to review the claims of those using the subject water and to submit 
a recommendation as to what claims should be approved, and in what amount, to the court 
presiding over the general adjudication. UCA § 73-4-11. That recommendation is called, 
not surprisingly, a "proposed determination." 
In 1974, the State Engineer issued such a proposed determination as part of the 
ongoing general adjudication of the Price River and lower Green River drainage.16 GRCC, 
of course, had previously submitted its 80 cfs claim (R. at 1364-65 (Water User's Claim, 
Addm. K) and R. at 1366-67 (Proposed Determination, Addm. L), in conformity with its 
prior diligence claim.17 The State Engineer, however, unilaterally added a footnote in the 
proposed determination advising that the 20 cfs for stockwater and domestic uses should be 
16
 In the Matter of the General Determination of Rights to the Use of Water, Both Surface 
and Underground, Within the Drainage area of the Green Riverfront the Confluence of the Price 
and Green Rivers to the Confluence of the Green and Colorado Rivers Excluding the Drainage Area 
of the San Rafael River in Utah, Civil No. 690708598, in the Seventh Judicial District Court 
in and for Carbon County, State of Utah, Judge Bruce K. Halliday. 
17
 The original statement of claim was filed in 1952 (R. at 1359-63). In connection 
with the general adjudication, the statement of claim was also filed with the Seventh District 
Court in 1969 (R. at 1364-65). Paragraph 6 of the 1969 filing lists 60 cfs for "Irrigation" 
(March through November), 20 cfs for "Stockwatering" (year-round), and year-round 
"Domestic" use listed as "Inc." (that is, "included," presumably in the 20 cfs year-round 
stockwatering flow). Clearly, GRCC considered the domestic flow part of one or both of the 
other two, but just as plainly did not regard either irrigation or stockwatering flows as 
inclusive of one another. 
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included in the 60 cfs of irrigation water during the irrigation season (Addm. L). This note 
was also entered into the State Engineer's database and currently appears on computer 
printouts relating to GRCC's water rights. (GRCC has duly objected the State Engineer's 
position on this point.) The presiding court, however, has yet to act on any part of the 
proposed determination; as a result, the State Engineer's proposals remain at present 
unadjudicated and nonbinding.18 
Once Thayn admitted GRCC's senior right to divert and convey through its facilities 
80 cfs of water during the irrigation season and 20 cfs during the balance of the year, and the 
trial court, in reliance thereon, granted GRCC's motion for summary judgment on its eighth 
and ninth Causes of Action (R. at 912), Thayn was thereupon precluded from reliance on a 
proposed determination in the ongoing general adjudication. 
c. Thayn failed to raise at trial the issue of other Agreements subsequent to the 
1952 Agreement and its Amendment in 1952. 
Thayn argues for the first time on appeal that "the original 52 Agreement contains no 
merger clause" (Brief at 22), and therefore "is not a contract precluding any further or other 
agreements or understandings" (id. at 23). Not surprisingly, Thayn provides not a single 
record citation to show where or when this argument was preserved (or even raised) prior to 
18
 Only the courts may adjudicate water rights. See Chapter 4 of Title 73 of the UCA, 
eg-, § 73-4-3 ("In all such cases the court shall proceed to determine the water rights 
involved . . . , " emphasis added); see also East Bench Irrigation Co. v. State, 300 P.2d 603, 
606 (Utah 1956) ("the decision of the engineer is merely the decision of an administrative 
or executive officer, not the decision of a court; it does not adjudicate the law or the facts in 
issue . . . ."). This principal is set forth in In re General Determination, Murdoch v. 
Springville Municipal Corp. ("Murdock"\ 1999 UT 39, 982 P.2d 65, which illustrates the 
precedence of the judiciary over the State Engineer's office. 
20 
appeal. Of course, the reason for this is simple: this argument never was raised before the 
trial court; it is a totally new theory which neither the trial court nor GRCC has ever seen. 
The law is quite clear that in order "to preserve an issue on appeal a party must first 
raise the issue before the trial court." Bair v. Axiom Design, 2001 UT 20, f30, 20 P.3d 388. 
"This rule is based, in part, on the principle that it is unfair to fault the trial court for failing 
to rule correctly on an issue it was never given the opportunity to consider." Ellis v. Swensen, 
2000 UT 101, P 0 , 1 6 P.3d 1233 {citing State v. Peterson, 240 P.2d 504, 507 (Utah 1952)). 
Obviously, the time for Thayn to have raised this new, "other agreements" theory was 
back in early 1999, when the meaning and effect of the 1952 Agreement and Amendment 
were before the trial court on GRCC's Motion for Partial Summary Judgment as to its eighth 
and ninth causes of action. Ironically, however, rather than argue before the trial court that 
the 1952 Agreement and Amendment had been superseded by "further or other" 
arrangements, Thayn instead urged the continuing validity and applicability of both the 1952 
Agreement and its subsequent written Amendment, without so much as a word about its 
having been superseded or supplemented by "further agreements" of any kind. (R. at 525.) 
Point 2. GRCC WAS UNDER N O DUTY TO RECORD THE 1952 AGREEMENT AND 
AMENDMENT. 
CL The trial court properly ruled that Thayn had the burden of discovering 
the existence of the 1952 Agreement and Amendment, not GRCC. 
In an attempt to circumvent his obligation to abide by the 1952 Agreement, as 
amended, Thayn next disputes the trial court's determination that he (Thayn) bore the burden 
of discovering the encumbrances and limitations on the water rights he purchased from the 
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Wilsons in 1979. (Brief zt 30-31 (citing R. at 1395-140-2, 96-97).) Thayn argues that, 
despite being the admitted successor to Wilsons under the 1952 Agreement, as amended 
(Brief at 31; R. at 24, | 7), he is not bound by the provisions of the 1952 Agreement, as 
amended, because GRCC did not record it. However, Utah law does not support Thayn's 
argument. "[0]ne party to an agreement does not have a duty to ensure that the other party 
has a complete and accurate understanding of all terms embodied in a written contract." 
Geisdorfv. Doughty, 972 P.2d 67, 73 (Utah 1998) (citing John Call Engineering, Inc. v. 
Manti City Corp., 743 P.2d 1205, 1208 (Utah 1987)). 
Thayn bases this argument on the provisions of UCA § 73-3-18, which, he claims 
(without analysis), entirely voids any possible application of the 1952 amendment to him. 
With the same denunciatory rhetoric which characterize Thayn's conspiracy theories (Brief 
at 25; see p. 14, above), Thayn summarizes his failure-to-record "argument" by declaiming 
that the trial court "imposed upon him an impossible duty to search the world over for an 
undisclosed, unrecorded, and secreted agreement held only in the hidden files of GRCC until 
after he had expended some $300,000 to renovate and remodel the pumphouse" (Brief 'at 33). 
Despite Thayn's bluster, however, this argument suffers from two equally fatal flaws. 
First, as is frustratingly characteristic of many of his arguments, it was never raised below 
and appears here for the first time on appeal. As a result, of course, this argument may not 
be heard. See Bair v. Axiom, 2001 UT 20, ^ [30. Second, even if the Court were somehow 
able to entertain this illicit contention, it would hardly matter, since it is completely 
irrelevant. 
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The second paragraph of UCA § 73-3-18, upon which Thayn relies,19 provides for the 
assignability of Applications to Appropriate water, and the notice imparted by the recording 
of such assignments. Neither the 1952 Agreement nor its Amendment that same year are 
Applications to Appropriate water, and neither falls within the purview of § 73-3-18. The 
1952 Agreement simply sets forth, and the 1952 Amendment simply clarifies, the contractual 
rights and obligations of GRCC and Thayn to utilize the diversion and conveyance facilities 
owned by GRCC It does not convey any water rights, nor was it ever intended to. 
The trial court correctly concluded that it was Thayn's responsibility to learn about 
the duties imposed upon him by his predecessor's contract with GRCC By so doing, the trial 
court imposed no "impossible duty to search the world over for an undisclosed, unrecorded, 
and secreted agreement" (Brief at 33); Thayn had only to make simple inquiry either of the 
sellers, who were signatories to both the 1952 Agreement and its Amendment, or of GRCC, 
to learn every particular of the arrangments between Wilsons and GRCC Thayn, however, 
admittedly failed to do either. (R. at .) 
Having failed to satisfy even this elementary level of due diligence, Thayn is hardly 
the injured innocent purchaser for value he attempts to paint himself to be,20 nor can he be 
19
 UCA § 73-3-18 provides that, "[p]rior to issuance of certificate of appropriation, 
rights claimed under applications for the appropriation of water may be transferred or 
assigned by instruments in writing.. . ." 
Thayn also appeals to the provisions of UCA § 57-3-103, which is, of course, equally 
unhelpful to Thayn, since it applies only to subsequent purchasers of real property. 
20
 Interestingly, Thayn does not overtly claim to be a bona fide purchaser for value 
without notice; rather, he seeks to imply it by citing to McGarry v. Thompson, 201 P.2d 288 
(Utah 1948), wherein (says Thayn) "the Court held that an innocent purchaser for value 
r\ 
heard to complain that his own self-imposed ignorance excuses him from his contractual 
obligations. 
b. The 1952 Amendment is not Extrinsic Evidence. 
Thayn ends this section of his Brief by labeling the 1952 Amendment mere "extrinsic 
evidence" of the parties' intent under paragraph 6 of the 1952 Agreement. (Brief at 33.) 
Therefore, argues Thayn, he should have been permitted to put on evidence about the parties' 
course of conduct in support (presumably) of an interpretation of the 1952 Agreement which 
would somehow nullify his obligations thereunder. Thayn is mistaken. 
To begin with, the 1952 Amendment is part of the 1952 Agreement; it is not 
"extrinsic." It was made "by way of supplement to the . . . original agreement" (1952 
Amendment, Fourth Recital); its consideration was identical to that of the original 1952 
Agreement (the "premises and . . . the mutual covenants and agreements" therein, id.); and 
its sole purpose was to clarify \ 6 of the original. 
without notice of previous assignment, who first records his assignment, takes preference 
over prior unrecorded assignments" (Brief dX 32). This case is irrelevant, however, treating 
as it does the provisions of UCA § 100-3-18 (1943), the virtually identical predecessor 
statute to today's § 73-3-18. In addition, the holding which Thayn derives therefrom is not 
the holding at all. The McGarry Court simply noted that cases on UCA § 100-3-18 had held 
that a filing for record in the state engineer's office is not a prerequisite to valid conveyance 
of an application to appropriate. Ironcially for Thayn, the actual holding of McGarry was 
that the defendant therein, Thompson, was not an innocent purchaser for value, since he had 
paid for the assignment of an application "without making any investigation . . . except to 
examine the State Engineer's records," and had "deliberately closed his eyes to the facts 
which he could readily have learned in the hope that he would thereby obtain an advantage 
by not knowing them." 201 P.2d at 294. 
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In addition, extrinsic evidence is permitted only if the language of a contract under 
scrutiny is found to be ambiguous or uncertain; that is, where it is susceptible of more than 
one reasonable interpretation. Winegar v. Froerer Corp., 813 P.2d 104, 108 (Utah 1991). 
Where no ambiguity exists, the intent of the parties must be determined from the plain 
language of the agreement. Id. In the present case, however, the 1952 Agreement is not 
ambiguous. The 1952 Agreement states that "the quantity of water to supply the 
stockholders of [GRCC] is to be exclusively determined by [GRCC]." (1952 Agreement at 
Tf 6.) There is no ambiguity here: GRCC, under the terms of the 1952 Agreement, has the 
right to satisfy its stockholders' requirements before Wilsons (and now Thayn) could take 
any water. In the 1952 Amendment, GRCC simply exercised its right of exclusive 
determination, specifying the 80 cfs of its longstanding diligence claim as the amount of 
water necessary to satisfy its shareholders. 
The 1952 Amendment is not extrinsic evidence. None such was either necessary or, 
indeed, permissible, since the original Agreement is not ambiguous. The Amendment is part 
and parcel of the 1952 Agreement, and was necessarily admitted along with the 1952 
Agreement as evidence of Thayn's obligations thereunder. 
Point 3. THE TRIAL COURT PROPERLY ENJOINED THAYN'S INTERFERENCE 
WITH THE CANAL COMPANY'S 80 CFS. 
Part III of Thayn's Brief (q.v. at pp. 34-38) attacks the trial court's having enjoined 
Thayn from interfering with GRCC's 80 cfs (see R. at 1670-71, fflf 5-7), pursuant to the 
terms of the 1952 Agreement and Amendment. Thayn contends that the injunction should 
25 
not have issued because it violates both (a) his "statutory right of eminent domain" under 
UCA § 73-1-6 and (b) public policy.21 
(L The trial court's injunction does not violate Thayn's statutory right to 
eminent domain. 
Thayn bases his argument that the trial court's injunction violates his private, statutory 
right of eminent domain {Brief &\ 34, 38-42) upon the provisions of UCA §§ 73-1-6 and 73-
1-7.22 Thayn's reliance on these sections, however, is misplaced. 
It has long been held that contracts take precedence over UCA §§ 73-1-6 and 73-1-7. 
In fact, public policy encourages such private agreements and gives them preferential 
treatment. For example, UCA §§ 73-1-6, -7, -8, and -9 give water users, regardless of 
whether they are public or private entities, certain powers of eminent domain and impose 
certain obligations for the maintenance of such facilities. However, case law interpreting and 
applying these statutes has long and consistently held that private agreements between the 
parties are controlling and that these statutes apply only in the absence of such agreements. 
See, e.g., West Union GRCC v. Thornley, 228 P. 199 (Utah 1924); Peterson v. Sevier Valley 
GRCC, 151 P.2d 477 (Utah 1944); and Gunnison-Fayette GRCC v. Roberts, 364 P.2d 103 
(Utah 1961). 
21
 Once again, we are faced with a new argument: Thayn's public policy argument 
was never raised below. 
22
 Again, Thayn raises a new issue on appeal. While he did assert UCA § 73-1-7 as 
an affirmative defense in his Answer (R. at 26), there is no mention of § 73-1-6 in the record 
below. 
26 
The trial court, in ruling upon the parties' cross motions for summary judgment, 
followed this well-established policy and held §73-1-7 inapplicable because of an existing 
and enforceable agreement which define the parties' respective rights.23 
Given the existence of the 1952 Agreement, as amended, which clearly establishes the 
rights and obligations of Thayn and GRCC vis-a-vis the raceway, dam, diversion works, 
pumphouse, and gates, the provisions of UCA §§ 73-1-6 and 73-1-7 do not apply.24 
b. The trial court's injunction does not violate public policy, since public policy 
does not support contract violation, as urged by Thayn. 
In the next section of his Brief, Thayn argues that the 1952 Agreement, as amended, 
runs contrary to Utah's water use policies. Thayn bases this contention on several premises 
(none of which is supported by any sort of analysis), which GRCC will address in turn: 
L "Duty"and "Need." 
Thayn objects to the trial court's having granted GRCC a right to 80 cfs in its canal 
(Brief at 36). This is little more than a one-sentence restatement of Thayn's earlier attack on 
GRCC's water rights (see Point 1, above), and we may pass over it here. Two details appear 
here, however, which are absent from Thayn's earlier invective: Thayn complains that 
23
 Of course, the trial court had no opportunity to rule as to UCA § 73-1-6 as that 
statute was never raised below. 
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 Thayn also claims, in connection with this argument, that the trial court improperly 
issued the injunction against Thayn in reliance on GRCC's claim of (what Thayn terms) a 
"nebulous" and "mystical" right to exclude others from their property. (See, e.g., Brief at 35 
& 39.) GRCC had believed that anyone familiar with Utah (and U.S.) property law was well 
aware that one of the most important sticks in the proverbial bundle of ownership rights is 
the "exclusive right to possession." See, e.g., Model Utah Jury Instructions no. 4.9 ^ 2. 
27 
GRCC's water right is not subject to duty and asserts that the Court's determination "violates 
. . . the 'need' provision of the contract " (Brief at 36.) 
Thayn's assertion that GRCC's water right is not subject to duty limitations is false. 
Briefly, Thayn entirely misunderstands Utah water law. All water in Utah is subject to duty 
limitations, GRCC's as much as Thayn's, regardless of whether the limitation is spelled out 
on paper. However, there is also, clearly set forth in the law, a right to "carrier water": an 
additional amount as necessary in order to make water "conveniently available without 
waste." See, e.g., Jackson v. Spanish Fork West Field Irr. Co., 235 P.2d 918, 919 (Utah 
1951). It is this carrier water which Thayn ignorantly condemns as illegally in excess of the 
duty limit (see Facts Nos. 8 & 14, above), without realizing or recognizing that his own water 
also has a large carrier water component.25 
ii. Thayn Js "new " beneficial use. 
Thayn next asserts that the trial court's injunction against Thayn's interference with 
GRCC's 80 cfs violates public policy because it precludes Thayn's development of his 
"new" beneficial use of hydroelectric power for commercial sale. (Brief at 36, 40—42.) 
25
 Thayn's second contention—that the trial court's recognition of GRCC's 80 cfs 
right somehow violates or renders meaningless the term "need" in the 1952 Agreement, as 
amended (Brief at 28 & 36)—is likewise untrue. The 1952 Agreement declares that the 
"quantity of water to supply the stockholders of [GRCC] is to be exclusively determined by 
[GRCC]" (1952 Agreement f 6.) The Amendment specifies the quantity necessary to supply 
GRCC's stockholders as 80 cfs—the amount of its 1880 diligence claim. The law does 
require judicial interpretation of contracts to give effect to all provisions, Dixon v. Pro 
Image, Inc., 1999 UT 89, ^ 14, 987 P.2d 48, but this is hardly an issue here, since the 
Amendment's specification of 80 cfs as the necessary amount for GRCC's stockholders, far 
from rendering the term "need" superfluous, renders it instead certain. The trial court's 
recognition of this was correct; Thayn's assertion to the contrary makes no sense. 
28 
Thayn essentially claims that since commercial generation of hydroelectric power was not 
contemplated under the 1952 Agreement, as amended, it should not be subject to the 
contractual limitations therein. (Id. at 41.)26 
Thayn's argument on this point waxes well-nigh poetic as he decries what he 
ostensibly perceives to be the trial court's refusal to allow for modernization and 
technological advancement (Brief at 41), trapping water users "in the obsolete technology 
of third world countries forever" (Id.). Thayn, in essence, is asking this Court to fashion a 
rule which not only sanctions, but in fact encourages, violation of contracts. In Thayn's 
view, thanks to the wonders of progress, he has no duty or obligation to follow or to abide 
by the 1952 Agreement, but is, on the contrary, free to disregard it at whim. 
This new rule Thayn urges would relieve a contracting party of all contractual 
obligations at any time a "new" or more desirable use of water could be imagined. Such a 
rule would make contracts between those who share diversion and conveyance facilities 
completely illusory, as either party could claim a new or more desirable use of its water at 
26
 Thayn appears to be arguing that, rather than utilizing additional water beyond his 
contractual right to 35 cfs for irrigation and up to 400 cfs to pump the irrigation water (Addm 
D), he somehow did not increase his water usage in 1992 when he began to use water to 
generate electrical power for resale in addition to his water use for pumping and irrigation. 
This assertion, however, is not supported by the facts of this case. In fact, after 40 years of 
harmonious, joint water use under the 1952 Agreement and Amendment (1952-1992), the 
Canal Company began to experience unprecedented water shortages. These shortages led 
to several Canal Company board meetings with Thayn (Fact No. 34) in an effort to resolve 
the shortages the Canal Company was facing for the first time in 40 years. When further 
efforts to resolve the dispute informally failed, this action was brought on June 30, 1995. 
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any time, thereby nullifying their agreement. This Court, of course, should refuse to create 
such a rule. 
In any event, however, even if Thayn's invocation of "progress" had any merit, the 
use he points to as "new"—hydroelectric generation—is nothing of the sort. On the contrary, 
it has existed for well over a century, and began decades prior to 1952.27 Had Thayn's 
predecessor, Wilsons, desired to use GRCC's facilities for uses other than the bargained for 
35 cfs for irrigation and up to 400 cfs to pump the irrigation water, they were certainly free 
to contract for such additional use or quantity of water. They did not; nor did Thayn, 
Wilsons' admitted successor under the Agreement, ever seek properly to do so. 
Hi. State water right appropriations do not supersede contractual rights 
and obligations. 
Part III of Thayn's Brief (q.v. at pp. 34-38) also argues that state water right approvals 
somehow supersede and control over the contract between the parties or that his use of water 
has not changed. But state water right approvals, also as discussed above, confer no such 
right, and are subject to and limited by the property and contractual rights of the water right 
holder. See Riodan v. Westwood, 203 P.2d 922, 931 (Utah 1949).28 
Thayn has repeatedly accused GRCC of trying to invalidate or reduce his "state 
approved" water right for 600 cfs. GRCC has never challenged the validity or terms of his 
27
 In September of 1882, in fact, when the first hydroelectric plant began operation on 
the Fox River in Appleton, Wisconsin. Hydroelectric generation occurred at the very site of 
Thayn's pumphouse until 1927. 
28
 Thayn is, of course, free to construct his own diversion facilities at another location 
if he so desires, so that he may fully utilize his state-appropriated water rights. 
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water right. This action has been about whether, under the terms of the contract between the 
parties evidenced by the 1952 Agreement and the 1952 Amendment ("1952 Agreements"), 
he may use GRCC's facilities to divert and use water under that water right, whatever its 
terms may be. 
It does not matter in this action whether Thayn has a "state approved" right to divert 
1,000 cfs or 10 cfs or 0 cfs. Similarly, it does not matter whether GRCC's water right is for 
80 cfs or 60 cfs. The issue decided by the trial court was whether the parties were 
complying with their contractual obligations. 
Thus, even though Thayn has a state approved water right for 600 cfs, he is allowed, 
by virtue of the 1952 Agreements, to use GRCC's facilities only to divert "up to 400 cfs" of 
that water right for "pumping" purposes. He still has a right to use another 200 cfs of water, 
but he must find a means of diverting it other than with GRCC's facilities. 
The State Engineer has no role whatsoever in this contractual relationship. The State 
Engineer's role is in the administration of the state's waters, i.e, the "appropriation, 
apportionment, and distribution of thereof." UCA §73-2-1. He administers water use, for 
example, in order of the "priority" or "seniority" of the water rights. See e.g., UCA §73-3-1 
("as between appropriators, the one first in time is first in right"). 
Point 4. GRCC WAS WRONGFULLY ENJOINED AND WAS PROPERLY AWARDED 
ITS ATTORNEY F E E S . 
On March 15, 1999, Thayn applied for a temporary restraining order against GRCC 
and moved for preliminary injunction (R. at 506). The trial court issued the restraining order 
that same day (R. at 540), and heard argument as to preliminary injunction on March 23, 
31 
1999 (R. at 548). On March 25, 1999, the court denied Thayn's motion and dissolved the 
restraining order (R. at 621). GRCC thereafter filed an application for attorney fees for 
wrongfully obtained injunctive relief, seeking $8,093.50 for attorney fees and $3,454.49 in 
costs and expenses (R. at 728). Thayn subsequently petitioned for permission to appeal the 
court's denial of preliminary injunction and the dissolution of the restraining order (R. at 
709), which this Court denied, whereupon GRCC filed a supplemental affidavit for attorney 
fees on appeal, requesting $1,614.00 for attorney fees and $773.90 in expenses. (R. at 969.) 
The trial court ultimately ordered Thayn to pay $7,518.50 of the attorney fees incurred 
by GRCC in defending against Thayn's temporary restraining order and preliminary 
injunction, as well as $1,614.00 in attorney fees and $734.00 in costs incurred by GRCC in 
defending Thayn's attempt to appeal the award (R. at 1671, ^ 8).29 
Thayn argues that the trial court's award to GRCC was improper because URCP Rule 
65A provides for an award of attorney fees only "to a party who is found to have been 
wrongfully restrained or enjoined." (Brief at 45.) GRCC successfully resisted injunction at 
both the trial and appellate levels, having chosen not to move for the dissolution of the 
temporary restraining order (id. at 44). Notwithstanding this, Thayn concludes that "[wjhile 
attorney's fees directly related to the dissolution of a wrongful injunction are recoverable, 
29
 For a discussion of fees and expenses excluded by the trial court, see § I of GRCC s 
Cross-Appeal, below. 
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there is no Utah appellate case of record showing that one successfully resisting the issuance 
of an injunction is entitled to his attorney's fees." (Id., citations omitted.)30 
Fortunately, however, Thayn is badly mistaken. Rule 65A does permit recover of 
attorney fees following successful resistance of preliminary injunction. Moreover, this is 
clearly set forth in Utah case law. Not only is there Utah appellate authority for the 
proposition that successful resistance of injunction warrants attorney fees under URCP Rule 
65A, the case cited in the trial court's order awarding attorney fees to GRCC, IKON Office 
Solutions, Inc., v. Crook, 2000 UT App 217, 6 P.3d 1143, is directly on point.31 (R. at 1618.) 
In the IKON case, eight IKON employees went to work for Uinta Business Systems 
("UBS"). IKON obtained a temporary restraining order, and sought a preliminary injunction. 
IKON and UBS stipulated to an extension of the restraining order until the injunction 
hearing. After the hearing, however, the court denied IKON's motion for preliminary 
injunction and dissolved the existing restraining order. UBS filed a motion for attorney fees 
under URCP Rule 65 A, which the court ultimately granted. On appeal, IKON argued—just 
30
 Of course, were Thayn's reasoning correct, it would mean that one could obtain a 
TRO with impunity as to attorney fees simply by failing to provide a bond and putting in 
language that the TRO is to expire by its own terms at the time of the preliminary injunction 
hearing. In addition, preliminary injunctions could also be sought at will, with no downside 
whatever should the injunction be denied. A party could, in essence, temporarily restrain an 
opponent and force them to oppose an injunction without any possibility of recovering 
attorney fees, contrary to the express terms of Rule65A. 
31
 Thayn's oversight of this, virtually identical, case is remarkable by itself; in light 
of the fact, however, that Judge Bryner's ruling not only named and cited the case, but went 
on to explicitly note that it was directly relevant to the facts at bar, it is astonishing. 
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as Thayn does in the present dispute—first, that UBS was not entitled to fees and costs 
because UBS, having successfully opposed preliminary injunction, was never wrongfully 
enjoined; and second, that UBS did not seek or obtain a dissolution of the temporary 
restraining order. 2000 UT App 217,110. Ruling against IKON, the Utah Court of Appeals 
noted that since a restraining order will automatically merge into any subsequent preliminary 
injunction, 2000 UT App 217,113,32 it is perfectly proper for a temporarily restrained party 
to "choose to fight the wrongful enjoinder by preventing it from continuing as a preliminary 
injunction," and, if it prevails, that party, "hav[ing] successfully eliminated the wrongful 
enjoinder may be awarded attorney fees and costs." Id. As for UBS's not having sought 
dissolution of the temporary restraining order, the court pointed out that resistance of the 
improper enjoinder at the hearing on the temporary injunction was both "appropriate and 
efficient," since (a) such resistance is just as effective as a motion to dissolve the restraining 
order would have been, and (b) it would have been "duplicative, costly, and probably futile 
for [UBS] to file a Motion to Dissolve before the [preliminary injunction] hearing" anyway. 
Id. at 114. 
The present appeal exhibits the selfsame issues on this point. Like UBS, GRCC 
successfully resisted the imposition of a preliminary injunction since, like IKON, Thayn was 
unable at the injunction hearing to prove his case, and was therefore not entitled to the TRO 
in the first place. It follows that since Thayn wrongfully enjoined GRCC by obtaining a 
32
 Citing United States v. Moore, All F.2d 1020,1025 (10th Cir. 1970) & Birch Creek 
Irrigation v. Prothero, 858 P.2d 990, 994 (Utah 1993). 
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TRO, GRCC is entitled to an award of its "reasonable attorney fees incurred in connection 
with the restraining order [and the] preliminary injunction." Utah R. of Civ. P. 65A(c)(2).33 
Point 5. THE TRIAL COURT PROPERLY RULED THAT G R C C ' S CLAIMS WERE 
N O T BARRED BY ESTOPPEL, LACHES, OR WAIVER. 
Thayn entirely failed to establish any entitlement to equitable relief before the trial 
court by failing to prove at trial any of the required elements for equitable estoppel, waiver, 
or laches. He is also barred from invoking any form of equitable relief due to his own 
unclean hands. 
a. Standard of Proof. 
Although Utah appellate courts have not addressed the quantum of proof required to 
invoke estoppel, Soter 's Inc. v. Desert Federal Savings & Loan Ass % 857 P.2d 935, 942 n.6 
(Utah 1993), the majority of courts throughout the nation hold that estoppel must be proven 
by clear and convincing evidence or other similarly stringent evidentiary burdens.34 
33
 GRCC, moreover, is entitled to its attorney fees and costs arising from this present, 
second appeal of the award. 
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 See, e.g., Dressel v. Weeks, 779 P.2d 324 (Alaska 1989); Dodd v. Dodd, 888 P.2d 
1370 (Ariz. Ct. App. 1994); Arkansas Nat. Bank v. Boles, 133 S.W. 195 (Ark. 1910); 
General Motors Acceptance Corp. v. Gundy, 253 P. 137 (Cal. 1927); International Textbook 
Co. v. Pratt Mercantile & Pub. Co., 158 P. 712 (Colo. 1916); Basak v. Pamutz, 135 A. 453 
(Conn. 1926); Reeder v. Sanford Sch.f Inc., 397 A.2d 139 (Del. Super. 1979); Barber v. 
Hatch, 380 So. 2d 536 (Fla. Ct. App. 1980); Coelho v. Fernandez, 384 P.2d 527 (Hawaii 
1963); In re Marriage ofDuerr, 621 N.E.2d 120 (111. Ct. App. 1993); Bowles v. Schilling, 
581 N.W.2d 192 (Iowa Ct. App. 1998); Planters''Farmers' Warehouse Co. v. Citizens9 
Bank, 6 S.W.2d 720 (Ky. 1928); Wall v. United Gas Pub. Serv. Co., 181 So. 562 (La. Ct. 
App. 1938); Littlefield v. Adler, 676 A.2d 940 (Me. 1996); Lutheran Hosp. of Maryland v. 
Levy, 482 A.2d 23 (Md. Ct. App. 1984); Jerry Anderson & Associates, Inc. v. Gaylan Indus., 
Inc., 805 S.W.2d 733 (Mo. Ct. App. 1991); Billings Post No. 1634 v. Montana Dept. of 
Revenue, 943 P.2d 517 (Mont. 1997); Agrex, Inc. v. City of Superior, 581 N.W.2d 428 (Neb. 
35 
This Court should follow these decisions because, in Utah, estoppel is only invoked 
when the conduct and circumstances would otherwise perpetrate a fraud or unfair advantage. 
Masters v. Worsley, 111 P.2d 499, 502 (Utah Ct. App. 1989); Kelly v. Richards, 95 Utah 
560, 83 P.2d 731, 734 (1938). Of course, it is well-established in Utah that fraud must be 
proved by clear and convincing evidence. Selvage v. J.J. Johnson & Associates, 910 P.2d 
1252 (Utah Ct. App. 1996). Thus, Utah appellate courts will logically require estoppel to 
be proved by clear and convincing evidence.35 
Even if, arguendo, the lesser preponderance of evidence burden is applied, Thayn's 
estoppel defense must still be rejected. He failed to prove even by a preponderance of 
evidence any of the required elements of estoppel, laches, or waiver. In addition, even if 
Thayn were to have established all of the requirements for estoppel (or even for waiver or 
laches), he is not entitled to benefit from these equitable defenses because he has unclean 
hands and caused any injury or delay in enforcement of the 1952 agreements by GRCC. 
Ct. App. 1998); Central Fed, Sav. F.S.B. v. Laurels Sullivan County Estates Corp., 145 A.2d 
1 (N.Y.A.D. 1989); Stevens v. Turlington, 19 S.E. 210 (N.C. 1923); Kroll v. Close, 92 N.E. 
29 (Ohio 1910); Delaware County Lodge No. 27 v. Pennsylvania Labor Relations Bd., 690 
A.2d 754 (Pa. 1997); D.G. v. D.M.K., 557 N.W.2d 235 (S.D. 1996); RF&P Corp. v. Little, 
440 S.E.2d 908 (Va. 1994); Lilly v. Lynch, 945 P.2d 727 (Wash. Ct. App. 1997); Fisher v. 
West Virginia Coal & Transp. Co., 73 S.E.2d 633 (W. Va. 1952); St. Paul Ramsey Med. 
Center v. Wisconsin Dept. of Health andSoc. Serv., 519 N.W.2d 618 (Wis. Ct. App. 1994). 
35
 Proof by clear and convincing evidence, "is a higher degree of proof than a mere 
'preponderance of the evidence,' and approaches that degree of proof required in a criminal 
case, viz., 'beyond a reasonable doubt. '"Jimenez v. O'Brien, 117Utah 82,213 P.2d337,340 
(1949). 
36 
Therefore, these defenses must all fail and the trial court's ruling as to the validity and 
unambiguity of the 1952 Agreements should be upheld. 
L The Great Weight of the Evidence Supports the Trial Court's Ruling. 
Each of Thayn's equitable defenses is based on the premise that GRCC should have 
anticipated during the 1970s and 1980s that Thayn was planning on breaching the 1952 
Agreements in 1992 and that GRCC should have brought an action for anticipatory breach 
prior to Thayn's actual violation of the 1952 Agreements by using water to generate 
electricity for sale in 1992 and by taking more than 435 cfs of water thereafter to generate 
said power. According to Thayn, this action should have been brought sometime prior to 
April 1, 1992, the date when Thayn first generated and sold power and thus when the first 
breach occurred.36 
Thayn's implicit theory as to anticipatory breach must fail because there is no 
evidence that Thayn manifested an unequivocal intent to breach the 1952 Agreements at 
36
 An anticipatory repudiation or breach occurs when a party to an executory contract 
"manifests a positive and unequivocal intent not to render performance when the time fixed 
for performance is due." Kasco Services. Corp. v. Benson, 831 P.2d 86, 89 (Utah 1992) 
{quoting Hurwitz v. David K. Richards Co., 436 P.2d 794, 796 (Utah 1968)). "It is well 
settled that an action may be maintained for breach of contract based upon the anticipatory 
repudiation by one of the parties to the contract." Breuer-Harrison Inc. v. Combe, 799 P.2d 
716, 723 (Utah Ct. App. 1990); see also Kasco Services Corp., 831 P.2d at 89; Hurwitz, 436 
P.2d at 796. The non-breaching party, in other words, may immediately treat the anticipatory 
repudiation as a breach of the entire contract and sue for damages. Hurwitz, 436 P.2d at 796. 
This is not the only choice, however; the non-breaching party has options besides 
immediate suit: he may instead "continue to treat the contract as operable and urge 
performance without waiving any right to sue for that repudiation." Kasco, 831 P.2d at 89. 
37 
some future point in time.37 In fact the opposite is true. Beginning in 1985, Thayn, through 
his brother and agent, Leon Thayn (Facts Nos. 24-33), had several opportunities to 
announce his intent to breach the 1952 Agreements to GRCC at its board meetings. Instead, 
Leon Thayn said, in the January 8,1985 meeting, that "he would want a new agreement with 
GRCC that would eliminate the National Hydro" terms if he did a new project. (Ex. 39) 
Similarly, in the March 14,1989 meeting, Leon Thayn assured the Board that there was no 
such present intent by stating, in response to a direct question as to whether or not they were 
going to put in any power generating equipment, that "the building was being put in with that 
capability. If something developed there, GRCC would share in the power as previously 
agreed." (Ex. 41, emphasis added.)38 
37
 Thayn and his agent-partners Leon Thayn and Rick Kaster each testified that an 
intent to generate power for sale was not formed until after July of 1990 (R. 1902, v.4, 
123:16-20; v.3, 146:2-23; v.4, 5:16-6:14, 44:15-19), midway through refurbishing the 
pumphouse and pumping facilities, which began in 1988 and concluded in 1992 (R. 1902, 
v.4, 7:11-9:9). Thus, Thayn's view is that between July, 1990 and April, 1992, GRCC 
should have divined that the project had been transformed from only pumping to pumping 
and commercial power despite: (1) no change in the size of the facility or number of turbines; 
(2) Thayn later admitting that it was one project with two purposes (irrigation water and 
commercial power (R. 1902, v.4, 93:13-21); (3) Thayn giving no notice of the change (R. 
1902, v.3, 143:20-25); and (4) Thayn's continual denials that a commercial powerplant was 
being constructed. 
38
 Thayn had other opportunities to manifest his intent to breach the 1952 Agreements 
in conversations with board members of GRCC: Dean King, who was told in 1987 or 1988 
by Leon Thayn that they had no plans at that time to generate power (R. 1902, v.l, 
95:7-96:12); Jack Erwin, who was told in the spring of 1990 by Leon Thayn that they were 
only going to generate power for their own use to pump water (R. 1902, v.6, 51:3—16); Jay 
Vetere, to whom Leon Thayn denied in the fall of 1991 that they were going to generate 
power and said that they were only rebuilding the pumps to pump water (R. 1902, v.5, 
142:1-143:7); and Tim Vetere, who was present in the same conversation that Leon Thayn 
had with Jay Vetere in the fall of 1991 where Leon Thayn denied any intent to generate 
^8 
GRCC had no legal basis to protest the 1974 or 1981 applications with the State 
Engineer based on the argument that a private contract between the parties limited the 
amount of water the State Engineer could and should approve for Thayn. For example, in 
Badger v. Brooklyn GRCC, 922 P.2d 745 (Utah 1996), the Utah Supreme Court held that 
shareholders in an irrigation company could not protest an irrigation company's change 
application because to allow such a protest "would impermissibly expand the authority of the 
State Engineer," making the State Engineer sit as a judge to interpret the agreement between 
the irrigation company and its shareholders. Id. at 750. The Court held the proper method 
for the shareholders to assert their contract rights was to bring an action in a court of 
competent jurisdiction. Id. The Court also expressed concern that allowing the State Engineer 
to determine whether any enforceable obligations existed or were violated would 
unacceptably Mundermine[] the jurisdiction of the courts" by creating a situation where State 
Engineer and court interpretations could conflict. Id. 
Thus, according to Badger, GRCC did precisely what it should have done by suing 
Thayn for breach of contract in a separate state court action when it had a reasonable basis 
to believe that Thayn was, in fact, violating the 1952 Agreements.39 
commercial power (R. 1902, v.l, 221:25-222:5). Also, when Leon Thayn was subsequently 
confronted about the installation of the generators, he told Tim Vetere that if power were 
produced, it would only be to power their pumps. (R. 1902, v.l, 222:6-223:19 ) Thayn, 
through his brother-agent-partner Leon, continually denied that they had present plans to take 
additional water to generate commercial power and promised to enter into a new agreement 
with GRCC when and if they were going to start generating power for sale. 
39
 See footnote 9 for additional case authority. 
39 
iL GRCC was not, and could not possibly have been, aware of Thayn's 
intention to exceed his contractual rights until after he formed an 
intent to generate commercial power in July 1990.*° 
First, Thayn seeks to excuse his admitted failure to ever notify GRCC of his plans by 
arguing that such plans were commonly known in the community.41 However, the actual 
evidence demonstrates just the opposite. The equipment to generate hydro-electric power was 
purchased out-of-state and was refurbished at Mr. Raster's shop in Idaho. (R. 1902, v.3, 
190:23-191:16; v.4, 8:8-15.) It was installed in a fully enclosed, windowless building. (Ex. 
5.) Even Green River residents and business people such as Robert Quist, who owns and 
operates the Moki Mac river running company and who teslified that he pays close attention 
to the Green River as it is his livelihood, were caught by surprise when Thayn began 
40
 The hydro-electric project exceeds Thayn's contractual rights with GRCC to the 
extent that water is used for anything other than irrigation water and pumping power, i.e., 
the water required to lift the irrigation water up to the "42 foot canal." (Ex. 66.) Thayn and 
his agent-partners, Leon Thayn and Rick Kaster, each stated that the pumping turbine's 
capacity is about 200 cfs. (R. at 1902, v.4, 115:17-20; v.3, 139:9-15, 172:15-21; and v.4, 
57:7-17.) Thus, Thayn's project exceeds the contractual right by any amount used for the 
generation of hydro-electric power for re-sale. Such usage was measured on May 5, 1999 
by Mike ReMillard to be 753 cfs (853 cfs less 79 cfs in GRCC's canal and 21 cfs in Thayns 
canal). (R. at 1902, v.8 18:13-20:1.) That amount not only exceeds the contractual limit of 
400 cfs for pumping by nearly 100%, but it also exceeds Thayn's state-issued water right for 
600 cfs by over 25%. (Exhs. 59 & 66.) The GRCC has not sought in this case to invalidate 
that state-issued water right, but rather has argued that Ihe notice given on the original 
application and on the change application for that water right did not given notice to GRCC 
of Thayn's intent to generate hydro-electric power for sale under this present project. 
41
 Thayn was unable to establish through his witnesses any precise time frame with 
respect to the alleged community knowledge, i.e., whether that knowledge was in the early 
1980s when was there indeed a general public awareness of the National Hydro Project or 
whether that knowledge was in the late 1980s when Thayn was proceeding with his own 
small project. Simply put, he failed to meet his burden of proof on this point. 
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generating power in 1992. (R. 1902, v.5,135:4-136:13.) Mr. Quist wasn't the only Green 
River resident caught by surprise. Judy Scott, former Mayor of Green River, and Glen 
Baxter, the owner of Redtail Aviation in Green River, both testified that they were unaware 
of the hydro-electric project until they heard about it through their association with GRCC 
in 1992. (R. 1902, v.6, 32:1-16 and v.5, 177:22-179:1, respectively.) 
Second, the evidence presented at trial by Thayn instead established that he made 
most of the improvements and commitments long before he made the decision to proceed 
with the hydro-electric project and that GRCC thus had no opportunity to raise a timely 
objection whereby Thayn could have avoided making those improvements and commitments. 
By July of 1990, Thayn had already completed the site renovations and committed 
himself financially to this project {see Fact No. 32). All of the improvements and 
commitments made by Thayn prior to July of 1990 were made before he even claims he 
decided to do the hydro-electric project. He cannot therefore maintain that GRCC had 
knowledge of his intent to do the hydro-electric project or breach the 1952 Agreements prior 
to July of 1990 because he himself, by his own admissions, had not formed that intent until 
he decided in July of 1990 to do the project. Furthermore, Thayn did not give, nor felt any 
obligation to give, GRCC any notice of that July 1990 decision. (R. 1902, v.3, 143:20-25.) 
Thus, there is no possible way that GRCC could have known of Thayn's intent to use water 
to generate hydro-electric power for re-sale in contravention of the 1952 Agreements until 
some other event occurred after July, 1990. 
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The next event that Thayn alleges that could have possibly indicated a present intent 
to generate commercial power was in 1991 when the generators were delivered to the 
pumphouse. (R. 1902, v.4, 48:3-22.) Thayn argued that GRCC officials should have seen 
the generators, should have known what the generators were, and should have known then 
that project had been transformed and that he intended to use them to generate electricity for 
sale rather than to drive an electric pump for the irrigation water. 
The testimony at trial was that most GRCC shareholders and officers did not see the 
generators being delivered or installed (see, e.g., R. 1902, v.5,143:25-144:4; v.5,167:2-13, 
168:1-18), that those who did see the generators, did not know what they were (see e.g., R. 
1902, v.5, 142:18-144:4), and no evidence was presented that established that GRCC 
officials were told the purpose for which the generators were being installed (see, e.g., R. 
1902,v.l,221:21-223:19).42 
In fact, Thayn admitted that part of the original plan was to generate electricity for an 
electric pump to lift the irrigation water into the upper canal.43 It must also be remembered 
that Leon Thayn had informed GRCC that the pumphouse and facilities were in need of 
refurbishing and replacement and that "the building was being put in with that capability," 
42
 Thayn cites and relies upon the testimony of GRCC's former ditch-rider, Raleigh 
Thompson (erroneously calling him "Clinton Thompson," Brief at 53.) However, Mr. 
Thompson actually testified that he did not know how much water Thayns were planning to 
use nor that Thayn was planning to generate commercial power. (R. 1902, v.l, 38:7-13.) 
Again, it must be remembered that Thayn had the absolute contractual right to divert up to 
400 cfs of water for power (mechnical or electrical) to run his pumps. 
43
 (R. 1902, v.4, 93:13-21.) This is also consistent with the project as explained in 
the FERC Application. (Addm. A.) 
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i.e., the capability to generate commercial power sometime in the future. (Ex. 41) Therefore, 
GRCC would have no reason to be alarmed or put on notice if they saw some commercial 
power equipment being delivered. Accordingly, Thayn has not met his burden of 
establishing that, even at this later point in time, after all of the improvements had been 
completed and all of the financial commitments had been made, GRCC knew, sufficient to 
raise any objections, of any present intentions to begin generating commercial power. 
It wasn't until after Thayn actually began diverting large amounts of water in April 
of 1992 in violation of the 1952 Agreements, that GRCC became aware of Thayn's 
intentions, which at that point in time, had become actions rather than just intentions. Thus, 
GRCC had no prior notice of Thayn's real intentions and no opportunity to enforce its 
contractual rights until after Thayn had made all of the improvements and financial 
commitments associated with his combined pumphouse refurbishing and hydro-electric 
power generation project. 
(1) The 1981 Change Application. 
Thayn argues that the 1981 Change Application on the 600 cfs (Water Right No. 91-
4130 (al2054); Ex. 60) gave notice to GRCC of Thayn's intent to breach the 1952 
Agreements by diverting more than 435 cfs of water and by using it to generate commercial 
power. Even if, arguendo, GRCC was ever aware of this application, it imparts no such 
notice on its face or otherwise.44 
44
 However, the testimony of GRCC officials was that they were not aware of this 
application. (See e.g., R. 1902, v.5, 95:11-18; v.6, 73:21-74:1.) The only notice of this 
application was by publication. (R. 1902, v.7, 10:4-14.) 
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The only change indicated on the face of the application is a change in the period of 
use, i.e., from the irrigation season to year-round use. See ^ 5 & 13 and the "Explanatory" 
section of Ex. 60. It did not attempt to change the nature of use from pumping to electrical 
power generation. The possible motivations behind this change in the period of use are 
countless. For example, it could have been to pump water during the non-irrigation season 
to fill the ponds on Thayn's farm. It could have been to pump water for livestock in the non-
irrigation season (as is the case with GRCC's own water right). It could have been to sluice 
the Thayn's canal in the off-season (also as GRCC does). Importantly, however, the 1981 
Change Application states that it is not for a change in the nature of use and that the proposed 
used listed in the "hereafter" section is the same use that was listed in the "heretofore" 
section. Mr. Jack Barnett, P.E., testified that even a water expert could not have divined any 
change in the nature of use from the content of the application. (R. 1902, v.7, 
14:20-15:22.)45 
Furthermore, the approval of the 1981 Change Application did not, and cannot, grant 
Thayn any rights with respect to GRCC or its raceway and other diversion facilities that 
Thayn did not already have. (See,e.g.,R. 1902, v.7.22:24-25:17; Riordan v. Westwood,203 
P.2d 922, 931 (Utah 1949) (A water right applicant cannot enter upon the lands of another to 
develop or use his "water right without either getting permission from the [owner] or 
45
 Also, as Mr. Barnett testified, the maximum volume listed in an application does 
not give notice of an intent to breach because it is a common practice for applicants to apply 
for more water than they need or can ultimately use in order to avoid under shooting the 
mark on their possible future needs. (R. 1902, v.7, 12:19-13:3.) 
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condemning a right of way over the land and paying for all damages which he causes 
therein.").) Thus, the 1981 Change Application has no relevance whatsoever to the issues 
in this case. 
(2) The National Hydro Project. 
In about 1981, the Thayns developed a relationship with a group to put together a 
substantially larger scale (up to 5,000 cfs) commercial hydro-electric project known as the 
"National Hydro Project." (R. 1902, v.2,46:23-47:5.) When GRCC Board learned of these 
plans, it took immediate steps to appropriately protect its rights under the 1952 Agreements. 
(See e.g., Exhs. 58,48, 38.) After lengthy negotiations that continued through most of 1982 
(Ex. 38), the Thayns reached an agreement with GRCC concerning this project in January 
of 1983, as discussed below. (See also Ex. 46.) In March, 1983, the Thayns completed and 
filed an application with the Federal Energy Regulatory Commission ("FERC") to produce 
hydro-power under a FERC licensing exemption. (See Addm. A.) In 1984, the National 
Hydro Project began to unravel, in part due to problems with the Endangered Species Act as 
it applies to new construction, which would have been required to enlarge the raceway. (See 
e.g., R. 1902, v.2, 61:10-18.) 
Thayn argues that the 1983 FERC Application is evidence that the Thayns had a right 
to "600 cfs for year-around [sic] use for [commercial] power generation."46 However, every 
reference to the topic in the 1983 FERC Application is to the contrary and supports GRCC's 
46
 It is interesting to note that while Thayn attempts to impute information found in 
the 1983 FERC Application to GRCC, even though GRCC never received a copy of that 
FERC Application (R. 1902, v.6, 29:25-31:2). 
45 
position.47 Thayn's assertions to the contrary are self-serving allegations unsupported by any 
provision in the FERC Application. 
(3) The 1983 Agreement 
Thayn alleges that the 1983 agreement reached between GRCC and the Thayns48 in 
connection with the Nation Hydro Project (Ex. 46; referred to herein as the "1983 
agreement") is evidence that GRCC "recognized and accepted" Thayn's right to use GRCC's 
facilities to divert and use "600 cfs for [commercial] power generation on a year-around [sic] 
basis." (Brief at .) Thayn alleges that a "review" of this agreement establishes that fact. 
Id. The 1983 agreement contains no language whatsoever that establishes that fact. Instead, 
it contains statements that establish just the opposite. In paragraph (B) of the agreement's 
recitals, the parties acknowledge that the total capacity of the raceway is 600 cfs, thereby 
physically limiting Thayn's possible usage for pumping to a maximum of 485 cfs, when 
GRCC's first priority of 80 cfs and Thayn's irrigation right of 35 cfs are taken into 
consideration. 
47
 See e.g., the project description on A-2 of Addm. A, which states: 
600 cfs is diverted from the Green River into the existing canal. 35 cfs is 
pumped up 42 feet into the Forty-Two Foot Canal. 60 cfs passes the pumping 
plant into the [GRCC's] gravity irrigation canal. 506 cfs passes through the 
turbine to turn the pump and returns to the Green River. 
(Emphasis added.) 
48
 This agreement is precisely the type of agreement discussed in Point 3.a, above. 
Even though Thayn had an approved water right application for 600 cfs (Ex. 59) and pending 
applications for 15400 cfs (Ex. 58) and 3,000 cfs (Ex. 111), he knew that he still needed to 
reach an agreement with GRCC in order to use their property and facilities to divert this 
water. 
46 
(4) Thayn 's 1987 FERC Application Amendments. 
Thayn carefully avoids any mention in his "marshalling" of the 1987 Amended FERC 
Application (Ex. 57). This amended application was never disclosed to GRCC until pre-trial 
discovery in this case.49 This is the first time that the Thayn's asserted a 600 cfs flow50 
through the pumphouse turbines. (R. 1902, v.4, 115:17-20; v.3, 139:9-15, 172:15-21; and 
v.4, 57:7-17.) 
The Thayns were motivated to increase the amount of historic diversions in the 
Amended FERC Application because those are the only flows that could be "grandfathered" 
under the Endangered Species Act. (R. 1902, v.3, 23:22-26:1; v.5, 31:12-24.) On the other 
hand, they obviously did not want GRCC to know that this application had been filed in 1987 
because they wanted to keep GRCC in the dark. This is evidenced by the Thayns' numerous, 
contemporaneous representations to GRCC that they had no project in the works (Ex. 41) and 
that they would work out a new agreement with GRCC if a new project developed (Exhs. 39 
&41).51 
49
 Leon Thayn failed to disclose both the Amended FERC Application and the 
approval granted thereon on November 4, 1987 when he met with GRCC Board on March 
17, 1989. 
50
 Ex. 90 is extremely enlightening on this subject. From the dates in that exhibit, it 
appears that Leon Thayn prepared it in the late 1980s. He acknowledges at that point in time 
that there is a question as to whether the Thayns are even entitled to use 600 cfs when he 
writes that the "power could someday pay off and keep good equipment if we can use the 
600 cfs right." (Ex. 90 at 2, emphasis added.) 
51
 Thayn quotes part of one such environmental assessment to the Court from the Soil 
Conservation Service wherein the Conservation official states that GRCC is in favor of the 
project. (Brief at 60.) That official never talked to GRCC because GRCC never knew that an 
amended FERC application had been filed or was being processed. 
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ill. Thayn's actions in making improvements and commitments were 
made despite his knowledge of GRCC's position, not in reliance 
thereon. 
In order to prevail on his estoppel defense, Thayn must also prove by clear and 
convincing evidence that the improvements and commitments he made were in reliance upon 
GRCC's alleged acceptance of Thayn's claimed right to divert 600 cfs of water through 
GRCC's facilities and use the additional water to generate power for sale.53 As shown 
above, Thayn never made that claimed right known to GRCC until the June 1992 meeting 
and in fact had made all of the improvements and commitments prior to his own 
determination to build the present hydro-electric project in July of 1990. 
Thayn knew, after: (1) GRCC's 1982 protest of the National Hydro Project 
applications (Ex. 48); (2) the 1983 agreement with GRCC wherein GRCC insisted on and 
obtained a share of the revenues for Thayns' use of the raceway which by all accounts 
excepted an amount of water that was substantially less than 600 cfs (Addm. G); (3) the 
preparing and filing the 1983 FERC Application wherein the Thayn's stated under oath that 
based on the raceway's total capacity of 600 cfs, their usage for power was only 505 cfs 
(Addm. A); (4) the 1985 meeting with GRCC wherein Leon Thayn stated that "he would 
want a new agreement" for a new project (Addm. H); and (5) the 1989 meeting with GRCC 
wherein Leon Thayn implied that no projects were pending by stating that "if something 
developed ..." (Addm. J), that GRCC was expecting the Thayns to let it know when a new 
53
 Again, it must be remembered there are two separate contractual limitations, one 
limiting the volume to 435 cfs and the other limiting the nature of use to irrigation and 
pumping. Thayn must prove his equitable defenses for both limitations. 
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project came along so that a new agreement recognizing Thayn's increased use of GRCC's 
facilities could be negotiated. Thayn did not rely upon silence. He knew that GRCC 
expected and demanded a new agreement before any use beyond what the 1952 Agreements 
allowed. GRCC has acted consistently with this position throughout the entire course of this 
matter and Thayn has been aware of this position and has even fostered it by his actions and 
representations. He simply hoped to finesse GRCC by a conscious course of false promises 
and misrepresentation. 
Thus, any improvement or commitments that he has made in connection with this new 
project, were made in spite of, and not in reliance upon, GRCC's consistent positions as to 
the use of its facilities. Accordingly, Thayn has failed to meet the second requirement for 
equitable estoppel.54 
iv. Any injury Thayn has experienced is of his own making and is not a 
result of any inaction by GRCC. 
The third requirement for equitable estoppel is that Thayn suffer an injury as a result 
of inaction by GRCC, i.e., by not asserting its rights in a timely manner, to the prejudice and 
injury of Thayn. It is impossible for Thayn to meet this requirement because, by his own 
54
 Furthermore, it was admitted by Thayn at trial that the pumphouse, turbines, and 
pumps were in a state of disrepair and in dire need of repair or replacement when the Thayns 
purchased the farm in 1979. It can hardly be a surprise to anyone that extensive repairs, 
modifications, and rebuilding of the pumphouse and its facilities would be undertaken by 
Thayn. He himself described the repair and refurbishing project from 1988 to 1992 as "one 
project with two purposes" and declined, and was unable, to separate the costs incurred 
between the pumping portion and the hydro-electric power portion. Thus, Thayn is wholly 
unable to demonstrate any reliance upon GRCC in undertaking a project necessitated to 
pump water for his farm-a project perfectly appropriate under the terms of the 1952 
Agreements. 
50 
admission as set forth in sections LA and LB above, the injuries of which he complains were 
of his own making and were not a result of any action or inaction of GRCC {See Facts Nos. 
20 through 23.) 
This being the case, Thayn's laches claim—even if it had been properly made—must 
likewise fail. As is well known, "laches is not mere delay, but delay that works a 
disadvantage to another." Papanikolas v. Sugarhouse Shopping Center Assoc's., 535 P.2d 
1256,1260 (Utah 1975) (footnote omitted). To successfully assert a laches defense, in other 
words, a defendant must demonstrate (1) that a plaintiff seeking equity has delayed 
unreasonably in bringing suit, and (2) that this delay has resulted in identifiable prejudice, 
damage, or injury to the defendant. DOIT, Inc. v. louche, Ross & Co., 926 P.2d 835, 845 
(Utah 1996) (citing Borland v. Chandler, 733 P.2d 144,147 (Utah 1987)); Nilson-Newey & 
Co. v. Utah Resources Intl, 905 P.2d 312, 314 (Utah Ct. App. 1995) (citing Breuer-
Harrison, Inc. v. Combe, 799 P.2d 716, 726 (Utah Ct. App. 1990); Sandy City v. Salt Lake 
County, 827 P.2d 227, 229-230 (Utah 1992). Thayn, however, can neither claim nor show 
any identifiable prejudice or injury which did not result from his own actions. He cannot 
claim injury when he needed to undertake the pumphouse refurbishing and rebuilding project 
whether or not he could expand his water use to generate commercial power. 
Each of his injuries, if any, were of his own making. GRCC acted, or refrained from 
acting, in good faith reliance on the representations and actions of Thayn. Thus Thayn has 
failed to meet this requirement as he as failed to meet each and every other requirement for 
equitable estoppel. His claimed equitable defenses should therefore be rejected. 
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b. Thayn has unclean hands and therefore cannot obtain any equitable relief 
under any of the equitable defenses raised. 
It is axiomatic that he who seeks equity must first do equity. See Horton v. Horton, 
695 P.2d 102, 107 (Utah 1984); Sovey v. Sovey, 508 P.2d 810, 811-12 (Utah 1973). This 
requirement to do equity before being able to seek equity is often expressed in terms of 
"clean hands," i.e., one must have clean hands before seeking equitable relief. Thus, Thayn 
cannot seek equitable relief if he (or his agents or partners, as discussed below) have unclean 
hands. The evidence established at trial shows that Thayn's hands are not clean. 
From 1982 to 1992, the Thayns made numerous false and misleading statements as 
to their plans and intentions while continually assuring GRCC that if they did someday take 
additional water to generate electrical power for sale, they would enter into a new agreement 
with GRCC to authorize and compensate GRCC for such additional usage.55 
On January 8,1985, Leon Thayn met with GRCC Board and "explained about his new 
Deal [and] said he would want a new agreement that would eliminate the National Hydro." 
55
 It is well-settled law that a principal is bound by and answerable for the acts of its 
agents. See Horrocks v. Westfalia Systemat, 892 P.2d 14, 15-16 (Utah Ct. App. 1995) 
(relying on Restatement (Second) of Agency § 282 (1958)); see also Harrison v. Auto 
Securities Co., 70 Utah 11, 257 P. 677 (1927) ("principals are bound by the acts of their 
agents which fall within the apparent scope of the authority of the agents . . . principals will 
not be permitted to deny the authority of their agents against innocent third parties, who have 
dealt with those agents in good faith."). As cited above (fh. 10),Thayn has admitted that his 
brother Leon was his agent. 
Moreover, under Utah law, "all partners are liable . . . jointly and severally for 
everything chargeable to the partnership . . . [and] jointly for all other debts and obligations 
of the partnership." UCA § 48-1-12(1). A partner can thus be held liable for the wrongful 
acts of the other partners which injure third parties. See also UCA § 48-1-12; McCune & 
McCune v. Mountain Bell Tel, 758 P.2d 914, 917 (Utah 1988); Palle v. Industrial Comm'n, 
79 Utah 47, 55, 7 P.2d 284, 288 (1932). 
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(Addm. H) However, despite this representation, Thayn continued to secretly pursue the 
present hydro-electric project by filing an amended FERC application in April of 1987 
(Addm. I) for precisely the project he is now operating. FERC acted favorably on the 
amended application on November 4,1987. {See Ex. 62) Not only was this not disclosed to 
GRCC, but Leon Thayn thereafter misled the Company's Board on March 14, 1989 on this 
very point. When directly asked if they were going to generate power at their facility, Leon 
said that "the building was being put in with that capability. If something developed there, 
GRCC would share in the power as previously agreed." (Addm. J) This purposeful 
misrepresentation was made to the Board even though Leon's own notes reveal that one full 
year earlier in 1988, the Thayns had decided to do the hydro-electric project as a "do-it-
yourself project" with Rick Kaster and Mr. Raster's construction of the project was under 
way. (Ex. 90 and R. 1902, v.4, 7:11-8:7.) 
Not only did the Thayns not attempt to correct these false and misleading 
representations to the Board, they continued to make false and misleading statements when 
asked about their plans and intentions by individual shareholders and board members. For 
example, Leon Thayn told Dean King in 1987 or 1988 that the Thayns had no plans at that 
time to generate power. (R. 1902, v.l, 95:7-96:12.) Leon Thayn also told Jack Erwin in the 
spring of 1990 that they were only going to generate power for their own use to pump water. 
(R. 1902, v.6, 51:3-16.) In the fall of 1991, Leon Thayn denied to both Jay Vetere and Tim 
Vetere that they were going to generate power and said that they were only rebuilding the 
pumps to pump water. (R. 1902, v.5, 142:1-143:7; and v.l, 221:25-222:5.) When Tim 
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Vetere confronted Leon Thayn about the generators, Leon told Tim that they were only to 
generate power to run the pumps (id.). Incredibly, and sadly, these statements in 1989 
through 1992 were made while the Thayns, with Rick Raster's help, were actually 
constructing the facilities for the present hydro-electric project. 
The only conclusion that can be drawn from this large body of essentially 
uncontradicted evidence is that Thayn, with the aid of his brother-agent-partner, Leon, 
engaged in a carefully calculated course of misinformation, half-truths, false promises, and 
lies designed to lull GRCC into not taking any action to enforce its rights under the 1952 
Agreements. 
Point 6. THE TRIAL COURT PROPERLY EXCLUDED THAYN'S "EVIDENCE" ON 
THE MAINTENANCE OF THE RACEWAY. 
Thayn argues in his Brief at pp. 50-52 that the trial court either improperly granted 
partial summary judgment on the issue of the maintenance status of the raceway or 
improperly precluded him from introducing any evidence on the same issue at trial.56 Thayn 
again fails to provide the Court with any meaningful context for the trial court's ruling and 
seeks to have this Court second-guess the trial court in a factual vacuum.57 There are two key 
aspects to this issue that Thayn has failed to lay out for the Court in connection with this 
56
 The only legal authority cited by Thayn in connection with this argument was a 
case supporting the general rule that a court may only consider issues that are not in dispute 
when ruling upon a motion for summary judgment. In addition, all of Thayn's citations to 
the record in the first paragraph of this argument are incorrect. 
57
 GRCC believes this repeated course of conduct in connection with this appeal is 
sanctionable, as more fully discussed in Point 7, below. 
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argument. The first is its relevance in light of key facts and the second is the context of when 
and how Thayn sought to raise this argument. 
Thayn attempted to argue to the trial court that GRCC was not getting its 80 cfs 
because the raceway's capacity had deteriorated due to an alleged lack of maintenance. The 
raceway's capacity only needs to be 515 cfs under the 1952 Agreements; 80 cfs to GRCC 
and 435 cfs to Thayn. The uncontroverted evidence is that the water shortage problems 
experienced by GRCC began immediately upon Thayn's commencement of hydroelectric 
power generation in April of 1992. Fact No. 34. The problems were obviously caused solely 
by the suddenly increased usage of water by Thayn. Most significant, however, is the fact 
that Thayn's own Proof submittal on his Pumping Right was based on an actual measurement 
of the flow in the raceway and through his pumphouse in 1993 of 638 cfs. That measurement 
verified that the capacity of the raceway and his turbines was at least 638 cfs in 1993,58 yet 
GRCC was still not able to get its first priority 80 cfs. (Ex. 65, Addm. N.) Clearly, reduced 
capacity due to poor maintenance was and is a red herring. There has always been ample 
capacity in the raceway to deliver 515 cfs to the parties as required by the 1952 Agreements. 
Thayn has presented no measurements whatsoever to the contrary. 
The second aspect that Thayn has failed to present to the Court is the circumstances 
under which he attempted to bring this issue into the proceedings. It was both untimely and 
the subject of separate pending action. After three full years of discovery and summary 
58
 Another measurement taken by the same person at the same time, but with the 
radial sluice gates next to the pumphouse fully open, showed a raceway capacity of 877 cfs. 
(Ex. 84; Addm. M.) 
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judgment proceedings to narrow the issues for trial, a trial date was set for November of 
1998. (R. 332.) The trial was then continued three times at Thayn's request, ultimately to 
May of 1999.59 In March of 1999, less than 60 days before the fourth trial setting and after 
the close of discovery, Thayn filed a motion to amend his counterclaim to allege a new 
breach of contract claim on the maintenance issue. (R. 594-596.) The court ruled in early 
May of 1999 that the proposed amendment was untimely and would prejudice GRCC at this 
stage of the proceedings. (R. 871-872.) In April, Thayn and his partners filed a separate 
action against GRCC which raised the maintenance issue. (R. 1902, v.l, 80:17-23.) On the 
opening day of trial, the court affirmed its prior ruling that the amendment was untimely and 
noted that Thayn had another venue in which to pursue that claim. (R. 1902, v.l, 
80:17-81:10.) 
Thayn failed to present any evidence to establish the relevance of the maintenance 
issue or to support the timeliness of his motion to amend. Instead, he withheld from this 
Court essential facts and circumstances that were all relevant to the trial court's ruling. That 
ruling was proper and this Court should decline to address this issue further. 
Point 7. THAYN'S APPEAL VIOLATES URAP RULE 33; GRCC is THEREFORE 
ENTITLED TO ITS COSTS AND ATTORNEYS FEES. 
As discussed above, Thayn's appeal relies almost exclusively on facts contrary to his 
own admissions and on legal theories he failed to raise and preserve at the trial level. As 
59
 In September of 1998, the trial date was continued to January, 1999. (R. 338.) In 
November, the trial date was continued again to February, 1999. (R. 348.) In January of 
1999, Thayn sought and received a third continuance to May, 1999. (R. 351-353,451-453.) 
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such, the appeal has no reasonable legal or factual basis and violates URAP Rule 33. See 
Backstrom Family Ltd. Partnership v. Hall, 751 P.2d 1157 (Utah Ct. App. 1988), and 
Maughan v. Maughan, 770 P.2d 156 (Utah Ct. App. 1989). 
In light of the foregoing, Green River GRCC, pursuant to Rule 33(c)(1) of the Utah 
Rules of Appellate Procedure, requests that damages be assessed against Thayn in an amount 
sufficient to cover GRCC's expenses and attorney fees on appeal. 
GRCC's CROSS APPEAL 
I. THE TRIAL COURT INCORRECTLY CONCLUDED THAT RULE 65A(C)(2) OF THE 
UTAH RULES OF CIVIL PROCEDURE DOES NOT PERMIT THE RECOVERY OF 
EXPENSES NECESSARILY INCURRED IN DEFENDING AGAINST A WRONGFULLY 
ENTERED INJUNCTION. 
As set forth above, Thayn sought and obtained a temporary restraining order. 
Thereafter, a hearing on the motion for preliminary injunction was held, at which time the 
court denied the motion and dissolved the restraining order that was in place. {See R. at 548, 
621.)60 
The trial court ordered that $9,866.50 of the requested amount be paid to GRCC It 
excluded five hours of attorney time for a site visit, concluding that only one attorney, not 
two, needed to visit the site. {See R. at 1618-19.) It also excluded GRCC's fees to pay the 
expert witness and all of the other claimed expenses in the first application for attorney fees. 
60
 GRCC filed an application for attorney fees for wrongfully obtained injuctive relief, 
requesting $8,093.50 for attorney fees and $3,454.49 in costs and expenses (primarily for 
expert witnesses), a total of $11,547,99. {See R. at 728.) After Thayn filed a petition for 
permission to appeal the trial court's denial of the temporary restraining order, which this 
Court denied, GRCC filed a supplemental affidavit for attorney fees on appeal, requesting 
$1,614 for attorney fees and $773.90 in expenses, a total of $2,387.50. {See R. at 969.) 
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(See id. at 1619.) Further, it excluded facsimile, postage, and photocopy charges, and 
charges for delivery of briefs requested in the Supplemental Affidavit. (See id. at 1620.) The 
basis for the exclusion of the expenses claimed was that "the allowable costs in Rule 65 A are 
the same as those contemplated by Rule 54(d)(1) and . . . do not include the expenses set 
forth on the exhibit attached to the affidavit of David B. Hartivigsen." (Id. at 1619.) 
Additionally, the trial court concluded that "the same expenses are not encompassed within 
the meaning of the word "damages" in Rule 65A(c)(2)." (Id.) 
The trial court's conclusion is incorrect. This Court explicitly stated in Mountain 
States Tel. & Tel. Co. v. Akin, Wright & Miles, Chartered, 681 P.2d 1258 (Utah 1984), a 
decision made prior to the amendment of Rule 65 A to expressly allow attorney fees, that 
under Rule 65A a wrongfully enjoined party "has an action for costs and damages incurred 
as a result of the wrongfully issued injunction. These damages ... may include the attorney 
fees of the party wrongfully enjoined." 681 P.2d at 1262 (emphasis added); see also Saunders 
v. Sharp, 793 P.2d 927, 933-934 (Utah Ct. App. 1990). The Court then allowed an action 
to establish those damages to proceed. If, in fact, Rule 65A and Rule 54(d)(1) were, as the 
trial court concluded, interpreted consistently, this Court could never have concluded that 
attorney fees were recoverable in the Mountain States case—attorney fees, just as expert 
witness fees, have always been considered expenses of litigation, which rarely, if ever, are 
awarded without a statutory or contractual right. 
Further, the logic of the cases that this Court relied on in Mountain States makes clear 
that, just as attorney fees are collectible, any expense necessarily incurred due to a wrongful 
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injunction is collectible. See 681 P.2d at 1262, n.7 (citing Coggins v. Wright, 526 P.2d 741 
(Ariz. Ct. App. 1974); Unity Light & Power Co. v. Burley, 445 P.2d 720 (Idaho 1968); Shultz 
v. Pascoe, 614 P.2d 1083 (N.M. 1980)).61 
In this case, GRCC's property was put in jeopardy by the wrongful injunction placed 
on it by Thayn. In order to recover the property, it was necessary for GRCC to incur expert 
witness fees and other expenses to fight the continued imposition of the wrongful injunction. 
GRCC contends that even if the expenses are not considered costs under the rule, they should 
be considered as "damages", just as attorney fees were prior to the 1991 amendments to Rule 
65A. 
Accordingly, the trial court incorrectly concluded that expert witness fees and the 
other costs of litigation were not "costs" or "damages" recoverable under Rule 65 A of the 
Utah Rules of Civil Procedure. 
II. THE TRIAL COURT ABUSED ITS DISCRETION W H E N IT FAILED TO REQUIRE 
THE DISGORGEMENT OF THAYN'S PROFITS. 
In that Complaint, GRCC alleged in its Third Cause of Action that "Thayn has 
realized economic gain from the commercial sale of electrical power generated by water 
diverted and conveyed by [GRCC's] diversion and distribution facilities, but has not 
61
 In Coggins, for instance, the Arizona Court of Appeals stated: 
If one's property is taken, injured, or put in jeopardy by another's neglect of 
duty imposed by contract, or by his wrongful act, any necessary expense 
incurred for its recovery, repair, or protection is an element of the injury. It is 
often the legal duty of the injured party to incur such expense to prevent or 
limit the damages, and, if it is judicious and made in good faith, it is 
recoverable, though abortive. 
526 P.2d at 743 (quoting First Nat'l Bank v. Williams, 63 P. 744 (Kan. 1901)). 
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compensated [GRCC] for the additional and unauthorized use of [GRCC s] diversion works 
and water distribution facilities to generate such economic gain." (Compl. ^ 18.) 
Accordingly, it sought "an Order granting [GRCC] an equitable portion of the proceeds from 
the commercial sale of electrical power by Thayn." 
On June 26,1996, GRCC filed a Motion for Summary Judgment seeking the entry of 
"an Order of Summary Judgment granting [GRCC] the relief sought in the Complaint." On 
September 9, 1997, the trial court entered an order that contained the following language: 
1. Defendant's motion for summary judgment is denied. Defendant 
is not entitled as a matter of law to Summary Judgment on the Plaintiffs 
causes of action, and genuine issues of material fact exist as to the affirmative 
defenses of estoppel, laches, and waiver asserted by Defendant, which 
preclude entry of summary judgment in favor of the Defendant. 
2. Plaintiff s motion for summary judgment is granted. If after trial 
on the issue on estoppel, the Court finds that the Plaintiff was not estopped 
from bringing this action, the following rulings will apply to Plaintiffs First, 
Third and Fourth Causes of Action: 
a. The 1952 Agreement attached as Exhibit "A" to the 
Complaint and an Amendment that same year attached as Exhibit "B" 
to the Complaint are unambiguous, certain, definite, and enforceable 
and binding upon the parties and limit the Defendant's diversion of 
water to 35 cfs for irrigation and up to 400 cfs for power generation to 
pump the water for irrigation. 
b. The Defendant has breached the 1952 Agreement as he 
has admitted to diverting water in excess of 435 cfs. 
c. There is no adequate remedy at law available to Plaintiff. 
Therefore, by reason of the breach, Green River is entitled to an Order 
of specific performance and a Permanent Injunction limiting the 
Defendant to a total of 435 cfs (35 cfs for irrigation purposes and up to 
400 cfs to pump irrigation water), and limiting the use of water to the 
specific purposes enumerated in the Agreement and Amendment. 
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(R. at 321.) The wording of the order is clear: GRCC's motion for summary judgment, 
which included the Third Cause of Action, was granted. The only issue remaining for the 
trial court to decide was whether the affirmative defenses precluded recovery for GRCC62 
On April 13,2000, the trial court entered a memorandum decision declaring that the 
Plaintiff was not barred by the doctrines of estoppel, waiver, and/or laches from bringing this 
action. Accordingly, the terms of the September 1997 Order apply to GRCC's Third Cause 
of Action. 
Accordingly, after the Court entered its memorandum decision, GRCC filed a motion 
for entry of judgment on its third cause of action, asking that Thayn disgorge the profits he 
received from his wrongful conversion and use of GRCC property. (See R. at 1536.) The 
trial court denied the motion concluding that "[although the court ruled in its summary 
judgment ruling dated September 9, 1997, that the plaintiff was entitled to judgment on its 
third cause of action, the court was only ruling on the issue of liability." (R. at 1648.) 
Accordingly, it concluded that since no "evidence was presented [at trial] by plaintiff as to 
the amount of gross profits earned by the defendant," GRCC failed to meet its burden to 
show the amount of profits to be disgorged. (See R. at 1649.) It, therefore, denied GRCC's 
motion and granted Thayn's motion to strike the motion. 
The failure to order the disgorgement of profits was an abuse of the trial court's 
discretion for two reasons: (1) the trial court had already concluded in its order on the 
62
 Whether Thayn had trespassed was also tried; the cause of action having been 
added by amendment in June of 1997. 
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motion for summary judgment that GRCC's motion was granted; and, (2) it should have 
permitted an evidentiary hearing. 
A. The Trial Court's Order Denying the Disgorgement Was Contrary to its 
Prior Ruling. 
This Court has been very clear that, although the law-of-the-case doctrine is "not a 
limit on power," only "under limited circumstances [may] a court... reconsider its own prior 
decisions." Thurston v. Box Elder County, 892 P.2d 1034, 1038 (Utah 1995). 
The exceptional circumstances under which courts have reopened issues 
previously decided are narrowly defined: (1) when there has been an 
intervening change of controlling authority; (2) when new evidence has 
become available; or (3) when the court is convinced that its prior decision 
was clearly erroneous and would work a manifest injustice. 
Id. at 1039. 
There is no question from the procedural history of the case that GRCC sought and 
was granted summary judgment on the relief requested in the Third Cause of Action. As 
discussed above, the sole basis for GRCC's Third Cause of Action was that "Thayn has 
realized economic gain from the commercial sale of electrical power generated by water 
diverted and conveyed by [GRCC's] diversion and distribution facilities, but has not 
compensated [GRCC] for the additional and unauthorized use of [GRCC's] diversion works 
and water distribution facilities to generate such economic gain." (Compl. ^fl8.) Accordingly, 
it sought only "an Order granting [GRCC] an equitable portion of the proceeds from the 
commercial sale of electrical power by Thayn" with regard to the Third Cause of Action. 
GRCC's summary judgment motion specifically sought the entry of an order granting 
the relief sought in the Complaint. That motion was unequivocally granted in the Court's 
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order. Further, the court made clear that the only issue to be tried after the motion for 
summary judgment was "the issue on estoppel." Thus,, the trial court's order granted 
summary judgment but left alive only one issue—whether GRCC was equitably barred from 
bringing its claims. The trial court's Order on Trial Procedure, dated April 28, 1999, 
confirms that this was the understanding of the court and the parties. (See R. at 865 
(discussing order of presentation of case on trial on the issue of estoppel).) Even more 
importantly, however, is Thayn's position in its post-trial briefs, which clearly state that 
"[u]nder the Court's pre-trial rulings, the issues of waiver, estoppel and laches on the part of 
the plaintiff were reserved for trial." (R. at 981; see also Appellant's Brief at 16.) Thus, the 
trial court's summary judgment order, the understanding of the trial court, and the 
understanding of the parties all confirm that the only issue to be tried with regard to the Third 
Cause of Action was whether GRCC was estopped from bringing the claim. Accordingly, 
the order's declaration that the only issue disposed of in the summary judgment motion was 
the issue of liability is a completely mistaken description of the summary judgment order that 
is tantamount to a change in a previous order of the trial court. 
Because of the change of position, the trial court was bound by this Court's 
jurisprudence to identify the narrow exception under which its previous order could be 
corrected. Not only did the trial court fail to do so, but it could not under any circumstance 
justify the change of position under the narrowly defined exceptions to the law-of-the-case 
doctrine. There has not been an intervening change of controlling authority; there has been 
no new evidence presented or identified; and the trial court's decision was not clearly 
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erroneous nor would it work a manifest injustice. All the parties knew that the trial court had 
granted summary judgment on the third cause of action, except to the extent that Thayn could 
present evidence that GRCC was estopped from bringing the claim. The trial court therefore 
abused its discretion when it failed to enter judgment for GRCC entitling it to the 
disgorgement of the Thayn's gross profits. 
B. The Trial Court Abused Its Discretion When It Failed to Award Gross 
Profits and/or Failed to Grant an Evidentiary Hearing. 
Further, given that the only issue reserved for trial was the issue of estoppel with 
regard to the Third Cause of Action, it was an abuse of discretion for the trial court to refuse 
to award gross profits in the amount of $289,500.17 and/or to hold an evidentiary hearing to 
determine the amount of gross profits due. 
In its motion for an award of gross profits, GRCC submitted a copy of one of Thayn's 
proposed trial exhibits, in which Thayn admitted receiving profits from the hydroelectric 
facilities. {See R. at 1547.) Although Thayn vigorously objected to the motion for entry of 
judgment and moved to strike the motion,63 he never objected to the accuracy of the 
information provided in the exhibit nor did he object to the figure derived from that exhibit, 
i.e., a gross profit in the amount of $289,500.17. Further, Thayn did not object to the request 
63
 The bases for the motion to strike and the memorandum in opposition were as 
follows: (1) GRCC had not ever mentioned any claim for gross profits, {see R. at 1566); (2) 
the theory was not raised or tried in the pleadings, {see R. at 1567); (3) litigation should not 
be done by piecemeal, {see R. at 1568); (4) Thayn did not misappropriate GRCC's property, 
{see R. at 1572); (5) the Defendant's conduct was not willful, deliberate, or knowing, {see 
R. at 1573); (6) raising the issues now is prejudicial, {see R. at 1576); (7) and GRCC is 
entitled to only a portion of the profits, {see R. at 1576). 
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for an evidentiary hearing to determine the amount of gross profits from March 1999 to the 
present date (the time period excluded from the exhibit). Accordingly, even if the trial court 
were correct to rule that GRCC was obligated to present evidence of gross profits during the 
trial, GRCC did provide evidence with its motion. Thayn never objected to the accuracy of 
the amounts, and, therefore, waived any objection to the correctness of the amounts. State 
v. Ross, 782 P.2d 529, 532 (Utah Ct. App. 1989) (defendant's failure to make 
contemporaneous, specific objection to allegedly improper prosecutorial conduct precluded 
appellate review). The trial court therefore abused its discretion when it ruled that GRCC had 
failed to meet its evidentiary burden. 
Even assuming that any evidentiary objection was not waived, the trial court abused 
its discretion when it failed, in the alternative, to hold an evidentiary hearing regarding the 
amount of the gross profits to be disgorged from Thayn. As is apparent from the discussion 
above, the trial court granted summary judgment for GRCC and reserved only the issue of 
estoppel for trial. Pursuant to the summary judgment order, GRCC was entitled to 
disgorgement of Thayn's property. Thus, the trial court should, at the very least, have 
ordered an evidentiary hearing to determine the amount of profits to be disgorged. 
III. THE TRIAL COURT CLEARLY ERRED IN FINDING THAT THE RADIAL SLUICE 
GATES WERE APPURTENANT TO THE PUMPHOUSE. 
As discussed above, GRCC contended during the trial that Thayn trespassed when it 
removed portions of the wing wall, extended the trash racks further onto GRCC property, 
placed the control mechanisms for the radial sluice gates in the pumphouse, and cut down 
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trees on GRCC property. After hearing the evidence, the trial court made the following 
findings and conclusions: 
FINDINGS OF FACT 
1. On April 5,1952, defendant's predecessors, the Wilsons, entered 
into an agreement with plaintiff which describes the property of the parties and 
defines their respective rights and obligations. 
2. Paragraph 2 of the 1952 Agreement provides for the conveyance 
to the Wilsons of certain property described in metes and bounds, known as 
Parcels A and B and comprising the pump house and other facilities, "together 
with all improvements thereon and all appurtenances thereunto belonging." 
3. Defendant is the successor in interest to the Wilsons under the 
1952 Agreement. 
4. Although the trash racks, radial gates and wing wall lie west of 
the 1997 Keogh Survey Line that runs through the walkway on the west side 
of defendant's pump house, those improvements are adjuncts and appendages 
to the pump house and pump house facilities. 
CONCLUSIONS OF LAW 
A. The trash racks, radial gates and wing wall are appurtenances 
belonging to defendant under the 1952 Agreement and are defendant's 
property. 
B. Defendant did not commit a trespass with regard to the trash 
racks, radial gates and wing wall. 
(R. at 1703-04.) 
Although the Defendants disagree with trial court's final conclusions regarding the 
trash racks and wing wall, the Defendants do not appeal the trial court's decision regarding 
those pieces of property. The Defendants do appeal, however, the trial court's finding that 
the radial sluice gates were appurtenant to the pump house. 
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A. The Evidence. 
Pursuant to Rule 24(a)(9) of the Utah Rules of Appellate Procedure, GRCC hereby 
marshals the evidence supporting the trial court's finding that the radial sluice gates were 
adjuncts, appendages, and appurentances to the pump house. 
The evidence presented at trial demonstrated that in 1979 Lee and Leon Thayn 
purchased the Wilson's interests in a farm which included a pump house facility and certain 
portions of land that were located on the southern end of a raceway that diverts water from 
the Green River near Green River, Utah. {See R. at 1902, v.2, 11 & 13; v.4, 69-74.) The 
raceway and diversion dam are owned by GRCC The Wilson's interest in the pump house 
and certain land were governed by two agreements: (1) the 1952 Agreement, and (2) an 
amendment to the 1952 Agreement dated September 30, 1952. (R. at 1321.) 
According to the 1952 Agreement, Green River GRCC was to convey to Wilson, 
Thayn's predecessor, the following portions of Lot 4: 
Parcel B [Pumphouse] 
Beginning at a point 245 feet east and 170 feet north of the southwest corner 
of Lot 4, Section 17, Township 20 South, Range 16 East of the Salt Lake Base 
and Meridian; and running thence south 80°00f east 69 feet; thence north 6°00f 
east 220 feet; thence north 87°00f west 55 feet; thence south 13°00' east 90 
feet; thence south 7°30f west 110 feet more or less to the point of beginning, 
together with all improvements thereon and appurtenances thereunto 
belonging. 
(Ex. 45, at 3.) 
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Parcel B is the pumphouse property identified as the "Wilson Produce" parcel in the 
Keogh survey, Exhibit 37. During trial, Thayn conceded that the radial sluice gates were not 
located within Parcel B, as described in the 1952 Agreement. (See R. at 1161-63.) 
Although Thayn conceded that the radial sluice gates were not located within Parcel 
B, he argued that the radial sluice gates were appurtenant to the pump house, and, therefore, 
he had not trespassed when he placed the control of the radial sluice gates in the pump house 
contrary to GRCC's demands not to do so. The evidence Thayn presented in support of this 
theory, showed the following: 
The radial sluice gates are part of a cement structure that now exists and extends north 
from the foundation of the existing pumphouse, through the base of the walkway, the radial 
sluice gates, and to the eastern bank of the canal. (Exs. 5, 6, 76, 102, & 104.) Thayn 
presented evidence, through Rick Kaster, that the northern most portion of the existing pump 
house structure was the oldest portion of the building, and surmised that it pre-dated 1940. 
Rick Kaster also testified that based upon the age of the turbines in the building, the 
sourthern most portions of the existing structure were built sometime after 1940. (See R. at 
1902, v.4, 54; Ex. 85.) An exhibit, Exhibit 85, prepared at Mr. Raster's instructions, (see id., 
v.9, 215), identifies, with shading and hash markings, all parts of the building that were part 
of the new and old pump house structure, including the wing wall. (See Ex. 85.) 
Thayn also presented evidence that when he purchased the property in 1979, his 
predecessor-in-interest, Mr. Wilson showed him how to sluice the raceway by using the 
existing equipment. (See R. at 1902, v.2, 69-70.) Thayn also presented evidence that he or 
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his agents flushed the raceway twice a month during the irrigation season. (See id., v.2, 
67-69; v.10, 51-54.) Thayn testified that the radial gates were necessary to clean or sluice 
the raceway to assure that sufficient water got to the pumphouse. (See id., v.8,201.) Further, 
David E. Hansen, Thayn's expert witness, testified that the sluice gates were appurtenant to 
the power house. (See id., v.9, 42-43.) Thayn further presented evidence that during the 
time the Thayn's owned the pump house, they were the only ones who did the sluicing and 
that GRCC never flushed the raceway. (See id., v.2, 71; v.9, 268.) 
Finally, Thayn also presented evidence that he maintained, repaired, and ultimately 
replaced the radial gates. Although GRCC did contribute to the costs of the repair, the 
defendant repaired and replaced the radial gates. (See Ex. 98, 1/4/94, 3/9/94, and 1/10/95.) 
Mr. Kaster testified that the board members complimented him on the work he did with the 
radial gates. (See R. at 1902, v.4, 21.) 
The fair inferences from this evidence are significant. First, one could argue, as 
Thayn did, that since the radial sluice gates were in place in 1979, that the pump house had 
been in place since before 1940, and that Mr. Wilson had shown Thayn how to sluice the 
gates, that the radial sluice gates had been part of the diversion facilities for a great deal of 
time, and for some time prior to 1979. One could also airgue, as Thayn did, that Thayn 
controlled the sluice gates and that cleaning and sluicing the raceway was important and 
necessary for the functioning of the pump house. Accordingly, it is a fair and logical 
argument that the sluice gates were necessary for the proper and efficient use of the pump 
house at the time that Thayn purchased the property in 1979. 
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B. The Evidence Does Not Support A Finding of Appurtenancy in 1952. 
Despite the evidence presented, it was insufficient to support the trial court's finding 
of appurtenancy. An appurtenance is defined as '"[t]hat which belongs to something else; 
an adjunct, an appendage.9" Chevron U.S.A. Inc. v. Utah State Tax Comm 7z, 847 P.2d 418, 
423 (Utah Ct. App. 1993) (quoting Black's Law Dictionary 103 (6th ed. 1990)). The evidence 
presented at the trial does not support a finding of appurtency for two reasons: (1) there is 
no evidence that the radial sluice gates existed at the time of the 1952 Agreements; and, (2) 
all evidence shows that the radial sluice gates are appurtenant to the raceway. 
L There is No Evidence that the Radial Sluice Gates Existed in 1952 
There is no question that the 1952 Agreements determine the extent of the ownership 
interests of GRCC and Thayn, and according to the 1952 Agreement, Green River GRCC 
was to convey to Wilson, Thayn's predecessor, the pump house. 
During trial, Thayn conceded that the radial sluice gates were not located within 
Parcel B, as described in the 1952 Agreement. (See R. at 1161-63.) Thayn also conceded 
in post-trial biefmg that he "could not testify concerning the condition of the radial gates 50 
years ago," (R. at 1478). 
The only evidence regarding the original building and the appurtenances to it, was 
identified as Exhibit 85. Rick Raster, when asked about the exhibit, identified the hash 
marked portions of the exhibit as identifying "an old structure and a new structure."(iSee R. 
at 1902, v.4, 54; Ex. 85.) That exhibit, prepared at Mr. Raster's instructions, (see id., v.9, 
215), identifies, with shading and hash markings, all parts of the building that were part of 
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the new and old structure, including the wing wall. (See Ex. 85.) It does not identify radial 
sluice gates as part of either the new or old structure. (See id.) 
Thayn's concessions and this evidence are absolutely fatal since GRCC could not 
have deeded what it did not have in 1952. Because there is no evidence that the radial sluice 
gates existed in 1952, and Thayn has conceded that the radial sluice gates are not located on 
parcel B, Thayn failed to meet his burden to establish that the sluice gates were appurtenant 
to the property at issue in 1952, and, thus, passed to his predecessors-in-interest. 
Accordingly, the trial court clearly erred when it found that the radial sluice gates were 
appurtentant to the the pump house in 1952. 
2i All Evidence Demonstrates that the Radial Sluice Gates are Appurtenant 
to the Raceway, 
Even if the trial court could have found that the radial sluice gates were in existence 
in 1952, they still are not appurtenant to the pump house. As discussed above, the radial 
sluice gates by definition can only be appurtenant to something to which it belongs, is an 
adjunct or appendage. Thayn expressly agreed with this definition but then argued below 
that the radial sluice gates were appurtenant to the pump house. Specifically, Thayn argued 
that 
defendant and the Wilsons, before him, controlled and operated the radial 
gates to sluice the raceway adjacent to the pump house. Leon Thayn testified 
that he flushed the raceway at least twice a month during the irrigation season. 
. . . He testified that he would call plaintiffs wateirmaster to let him know 
when the raceway was going to be flushed because the sluicing procedure 
would cause an inconvenience to plaintiff. . . . Thayn testified that the pump 
house had to have radial gates. They were necessary to clean or sluice the 
channel. 
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(R. at 1471 (Emphasis added.)) Thayn's statements and argument make clear that the radial 
sluice gates are an integral part of the operation of the raceway which is integral to both 
GRCC's and Thayn's diversion of water. Further, all the evidence at trial made clear that the 
purpose of the sluice gates was to clean the raceway. (See R. at 1895, 45-48 ("And those 
gates are used, I think you said, to sluice the raceway? A. Yes."); id. at 1895, 144-45 
("[T]he GRCC has its own sluice gates down the canal where flows are needed to strip the 
silt that's building up in the bottom of the canal and dump it back to the Green River."); id. 
at 1902, v.2, pp. 5 & 67; v.7, pp. 4 & 48; v.8, 201; v.9, 272 ("What about the sluice gates, 
do they benefit GRCC? A. Well, I would certainly think so. The old ones collapsed and 
these work as well as I could make them work. Q. If these had not been replaced, what 
would be the effect on GRCC? A. They would not get any water.")64 Hence, the radial 
gates belong to and are appurtenant to the raceway, not the pump house. Because the 
raceway is clearly the property of GRCC, the radial sluice gates are both located upon and 
an appendage to GRCC property, not the Thayn property. 
The trial court apparently accepted the argument that, because the radial sluice gates 
are "the means, through sluicing of the raceway, to ensure that defendant received adequate 
water to operate the pump house," they are appurtenances to the pump house. (See R. at 
1472.) Although it is tempting to accept this argument as the trial court did, such a finding 
64
 Even Mr. Hansen, who is the only witness who expressly testified that the sluice 
gates were an appurtenance to the pump house, stated that the purpose of the sluice gates was 
to "clean[] bottom sediments out of the canal and . . . increase the velocity within the 
raceway." (R. at 1902, v.9, 47.) 
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is so lacking in support as to be against the clear weight of the evidence. It is true that the 
sluice gates are a means to ensure that the pump house received adequate water. However, 
they also assure that GRCC receives its water as well. That is because they are a means to 
clean the raceway. If the raceway is clean, then more water will be available to both GRCC 
and Thayn. 
Of course, it follows that if the raceway is not clean the pump house will not get its 
water. However, it does not follow that any GRCC property that will aid Thayn in receiving 
his water must be appurtenant to the pump house. Otherwise, the raceway, the dam, the head 
gates, and other diversion structures, would all be appurtenamces to the pump house. All, of 
course, are necessary to ensure that Thayn received adequate water to operate the pump 
house, but all, of course, are concededly GRCC property.65 
The things appurtenant to the pump house property are those things which belong to 
the pump house. Thus, arguably the trash racks at the turbine intakes, the walkway over the 
trash racks, and the wing walls are all appurtenant to the pump house—if the pump house 
65
 Thayn's argument is also undermined by paragraph 4 of the 1952 Agreement, which 
specifically states that all parts of the dam, raceway, and diversion works are "integral to or 
essential to the use, operation and enjoyment of the other party." If, as Thayn contends, any 
portion of the raceway that is necessary to Thayn's use of the pumphouse is an appurtenance, 
GRCC has no property interest left. That is obviously not what this contract contemplated 
and highlights the absurdity of the trial court's finding. 
Further, paragraph 4 places on each party a duty to keep its property in "reasonably 
good repair and condition." Accordingly, if sediment kept Thayn from enjoying his use of 
the pumphouse, Thayn had a contractual right to ask GRCC to remedy the problem. Hence, 
it is not "logical" to assume, as argued below by Thayn {see Opp. Mem. 4), that Thayn was 
given control of the radial sluice gates because of the possibility that sentiment might 
interfere with his contractual rights. 
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were not there none would be necessary and they would not exist. However, the sluice gates 
belong to the raceway, because, as discussed above, they are necessary for the operation of 
the raceway, i.e., they would be necessary even if the pump house were not there. Stated 
another way: the only reason the sluice gates are necessary for the operation of the pump 
house is that they are necessary for the operation of the raceway. 
Thus, although even assuming arguendo that all the evidence presented by Thayn is 
true, the evidence does not support its claim that the radial sluice gates are appurtenant to the 
pump house. 
C. Conclusion to Part III of GRCC's Cross Appeal. 
A review of the marshalled evidence demonstrates that the findings of fact are so 
lacking in support as to be against the clear weight of the evidence. There was no dispute 
that the radial sluice gates were not within the property deeded to Thayn's predecessor-in-
interest. There is no evidence that the radial sluice gates existed in 1952. Accordingly, 
Thayn failed to meet his burden to prove that the sluice gates were appurtenant to the pump 
house at the relevant time period. 
Even assuming that there were evidence that the sluice gates existed in 1952, the 
evidence shows that the only purpose of the sluice gates is to clean the raceway. Hence, the 
sluice gates belong to and are appurtenant to the raceway, not the pump house. 
Accordingly, the trial court clearly erred in finding that the sluice gates were 
appurtenant to the pump house. 
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Conclusion 
Thayn's arguments are built upon a foundation of facts contrary to his own admisions 
and issues never before asserted. Such an appeal must be rejected. Even if, arguendo, Thayn 
had a proper footing upon which to rest his appeal, he seeks a rule that would render 
contracts illusory and would reward half-truths, deceptions, and lies. The ruling of the trial 
court that Thayn violated the 1952 Agreements and that GRCC is entitled to specific 
performance should be affirmed. 
GRCC was wrongfully enjoined and is entitled to all of its expert witness fees and 
litigation related expenses. Additionally, the trial court abused its discretion when it failed 
to enter judgment on GRCC's Third Cause of Action, disgorging profits from Thayn during 
the time that he earned profits from his illegal use of GRCC facilities. Finally, the trial court 
clearly erred when it ruled that the radial sluice gates were appurtenant to the pump house. 
Accordingly, GRCC requests that this Court affirm the trial court's order on GRCC's 
claims and reverse the trial court's order which refused to award expert witness fees and 
other litigation related expenses incurred as a result of the preliminary injunction proceeding. 
Further, GRCC requests that the Court reverse the trial court's order refusing to enter 
judgment on the Third Cause of Action and remand to the trial court to disgorge profits in 
the amount of $289,500.17 and to hold an evidentiary hearing to determine the amount of 
gross profits earned from March 1999 to the present. Finally, GRCC requests that the Court 
reverse the trial court's finding that the radial sluice gates are appurtenant to the pump house. 
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BEFORE THE FEDERAL ENERGY REGULATORY COMMISSION 
APPLICATION FOR EXEMPTION OF 
SMALL HYDROELECTRIC POWER PROJECT 
FROM LICENSING 
Lee R. and A, Leon Thayn apply to the Federal Energy 
Regulatory Commission for an exemption for the Thayn 
Hydroelectric Project, a small hydroelectric power proj-
ect that is proposed to have an installed capacity of 
5 megawatus or less, from licensing under the Federal 
Power Act, 
The location of the project is: 
State: Utah 
Counties: Emery and Grand 
Nearby Town: Green River 
Stream: Green River 
The exact name and business address of applicants are: 
Lee R. Thayn 
and 
A. Leon Thayn 
P.O. Box 436 
Green River, Utah 84525 
Telephone: 801/564-8 221 
The exact name and address of each person authorized to 
act as agent for the applicant in this application are: 
George L. Smith 
Montana Hydro 
P.O. Box 1016 
Idaho Falls, Idaho 83402 
Telephone: 208/529-8115 
and 
F. Edward Jones 
Montana Hydro 
490 North 31st 
Suite 210 
Billings, Montana 59101 
Telephone: 406/245-2810 
Lee R. Thayn and A. Leon Thayn are private citizens of 
the United States of America. 
The following exhibits and appendices are filed herewith 
and are hereby made a part of this application: 
Exhibit A. Project Description 
Exhibit B. General Location Map 
Exhibit E. Environmental Report 
Exhibit G. Existing and Proposed Project Works 
Appendix 1 Right-of-Way Documents 
Appendix 2 Water Permit Application 
Appendix 3 Correspondence 
Lee R. and A, Leon Thayn request that the Commission grant 
their application for exemption of small hydroelectric power 
project from licensing. 
Respectfully submitted, 
By 
Lee R. Thayn ^ 
<//r^jtk&rQs 
A. Leon Thayn 
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A G R E E M E N T 
THIS AGREEMENT MADE AND ENTERED INTO THIS 18TH DAY OF 
JANUARY 1983 BETWEEN GREEN RIVER CANAL COMPANY, A MUTUAL IRRIG-
ATION COMPANY OF THE STATE OF UTAH WITH ITS PRINCIPAL OFFICE AT 
GREEN RIVER, UTAH, HEREIN REFERRED TO AS "CANAL COMPANY11; AND A. 
LEON THAYN AND LEE THAYN OF GREEN RIVER, UTAH, HEREIN REFERRED TO 
AS "THAYNS", 
WITNESSETH: 
A DIVERSION DAM EXISTS IN THE GREEN RIVER AT A POINT 
APPROXIMATELY SIX MILES NORTHEASTERLY FROM THE CITY OF GREEN RIVER. 
THE SAID STRUCTURE HAS BEEN IN PLACE FOR MANY YEARS. AT THE 
WESTERN EXTREMITY OF THE SAID DAM, THERE IS A CANAL OR RACEWAY 
BY MEANS OF WHICH WATERS DIVERTED FROM THE GREEN RIVER FLOW INTO 
THE GREEN RIVER CANAL AND ARE PUMPED INTO THE CANAL OF THAYNS. 
THE SAID DAM ALSO IS THE MEANS OF DIVERTING WATER INTO THE DITCH 
OF THE EAST SIDE IRRIGATION COMPANY, A MUTUAL IRRIGATION COMPANY 
WLTH ITS PRINCIPAL OFFICE AT GREEN RIVER, UTAH. THAYNS ARE CON-
TRACTING WITH NATIONAL HYDRO CORPORATION OF 77 FRANKLIN STREET, 
BOSTON, MASSACHUSETTS, HEREIN REFERRED TO AS ,,HYDROn, TO DEVELOP 
AND OPERATE A PROJECT WHICH, IF UNDERTAKEN, WILL INCLUDE, AMONG 
OTHER THINGS, THE FOLLOWING: 
(A) THE CONSTRUCTION OF A POWER PLANT SOUTH OF THE 
EXISTING PUMPING PLANT WHICH WILL HOUSE NEW TURBINES. THE EXISTING 
PUMPING PLANT WILL BE DEACTIVATED AND THE OLD TURBINE-DRIVEN PUMP-S 
WILL BE REMOVED AND SOLD. 
(B) THE ENLARGEMENT OF THE CANAL OR RACEWAY FROM ITS 
PRESENT CAPACITY OF ABOUT 600 CFS TO APPROXIMATELY MOO CFS. 
(C) THE REPLACEMENT OF TWO EXISTING GATE STRUCTURES. 
CD) THE CONSTRUCTION OF A NEW POWER TRANSMISSION LINE. 
AN APPLICATION HAS BEEN FILED BY THAYNS IN THE OFFICE 
OF THE UTAH STATE ENGINEER FOR THE NON-CONSUMPTIVE USE OF 1400 
CUBIC SECOND FEET PER SECOND OF WATER FOR THE GENERATION OF POWER. 
SAID APPLICATION IS NOW PENDING. 11T HAS BEEN PROTESTED BY CANAL 
COMPANY. 
CANAL COMPANY HAS FILED APPLICATIONS WITH THE FEDERAL 
BUREAU OF LAND MANAGEMENT AND WITH THE DIVISION OF STATE LANDS 
OF THE STATE OF UTAH FOR THE NECESSARY RIGHTS AND EASEMENTS TO 
MAINTAIN THE SAID DAM AND TO ENLARGE, EXTEND AND IMPROVE THE SAID 
RACEWAY. THE STATE OF UTAH, ON JANUARY 6, 1983, MAILED A LETTER 
TO CANAL COMPANY STATING THAT ITS APPLICATION FOR SAID EASEMENT 
HAD BEEN APPROVED. THE FEE FOR SUCH EASEMENT HAS BEEN PAID TO 
THE STATE OF UTAH AND THE SAID EASEMENT IS NOW IN THE PROCESS 
OF BEING ISSUED, CANAL COMPANY HAS SUPPLIED TO THE BUREAU OF 
LAND MANAGEMENT ALL DOCUMENTS AND MATERIALS TO THIS DATE REQUESTED 
BY IT AND THE SAID APPLICATION FOR THE FEDERAL EASEMENT IS IN 
GOOD STANDING AND IS BEING PROCESSED. 
THE PARTIES HERETO BELIEVE THAT SAID PORJECT, IF UNDER-
TAKEN AND COMPLETED, WILL BE TO THE MUTUAL ADVANTAGE OF THE 
PARTIES AND THEY NOW DESIRE TO SET FORTH IN WRITING, CERTAIN TERMS 
AND PROVISIONS WITH RESPECT THERETO'. 
NOW, THEREFORE, IN CONSIDERATION OF THE PREMISES AND OF 
THE COVENANTS HEREIN SET FORTH, IT IS AGREED AS FOLLOWS*. 
1. UPON THE EXECUTION OF THIS AGREEMENT BY THE PARTIES 
HERETO, CANAL COMPANY WILL WITHDRAW ITS PROTEST TO THE GRANTING 
OF THE APPLICATION OF THAYNS TO APPROPRIATE WATER FROM THE GREEN 
RIVER TO SERVE SAID HYDRO POWER PROJECT. 
2. CANAL COMPANY WILL USE ITS BEST EFFORTS TO OBTAIN 
ISSUANCE OF THE EASEMENTS ABOVE REFERRED TO. 
3. THAYNS SHALL NOT BE OBLIGATED TO UNDERTAKE SAID 
PROJECT BUT IF THEY, IN THEIR SOLE DISCRETION, ELECT TO PROCEED 
WITH IT, THEY SHALL BEAR ALL OF THE COSTS AND EXPENSES INVOLVED 
IN THE ENTIRE PROJECT, INCLUDING THE CASH OUTLAY INCURRED BY 
CANAL COMPANY IN OBTAINING THE SAID EASEMENTS. 
*+. IF THE SAID PROJECT IS UNDERTAKEN IT WILL BE SO 
DESIGNED AND CONSTRUCTED THAT IT WILL NOT IN ANY MANNER INTERFERE 
WITH OR IMPAIR THE EXISTING IRRIGATION AND DIVERSION RIGHTS OF 
CANAL COMPANY AND OF THE EAST SIDE IRRIGATION COMPANY. IN PARTI-
CULAR, BUT WITHOUT LIMITING THE GENERALITY OF THE NEXT PRECEEDING 
SENTENCE, THE PROJECT DESIGN AND CONSTRUCTION SHALL NOT RESULT IN 
INTERFERENCE WITH THE FLOW OF WATERS INTO THE CANAL OF THE CANAL 
COMPANY OR THE CANAL OF THE EAST SIDE IRRIGATION COMPANY. THE 
SAID PROJECT ALSO WILL BE SO CONSTRUCTED THAT IT WILL NOT WEAKEN 
OR ENDANGER THE EXISTING DAM OR RACEWAY. ANY ENLARGEMENT OF THE 
RACEWAY WILL NOT OCCUR IN THE AREA BETWEEN THE EXISTING RACEWAY 
AND THE RIVER UNLESS FIRST APPROVED IN WRITING BY CANAL COMPANY. 
THE PROJECT ENGINEER SHALL MAKE AN ON-SITE REVIEW WITH THE CANAL 
COMPANY OF THE ENLARGEMENT PLAN. THAYNS WILL HAVE THE RIGHT TO 
USE THE SAID EASEMENTS, RIGHTS OF WAY, DIVERSION STRUCTURES, AND 
ENLARGED RACEWAY IN CONNECTION WITH THE DEVELOPMENT AND OPERATION 
OF THE SAID HYDRO POWER PROJECT FOR A TERM OF THIRTY FIVE YEARS OR 
FOR THE TERM OF THE LICENSE OR EXEMPTION ISSUED THEREFOR, WHICH-
EVER IS LONGER, WITH THE OPTION TO RENEW THE SAME FOR AN ADDITIONAL 
LIKE PERIOD. THESE USE RIGHTS TO BE GRANTED TO THAYNS SHALL NOT 
DIVEST THE CANAL COMPANY OR THE SAID EAST SIDE IRRIGATION COMPANY 
OF THEIR OWNERSHIP OR RIGHTS IN AND TO THE SAID DAM AND DIVERSION 
WORKS. 
5. IF THE SAID PROJECT IS UNDERTAKEN, THE SAME SHALL BE 
SO DESIGNED AND CONSTRUCTED THAT THE CONSTRUCTION OPERATIONS, IN-
CLUDING BLASTING, ETC., WILL NOT DAMAGE THE EXISTING DAM AND-
THAYNS WILL REQUIRE THE ENGINEERS WHO ARE TO BE ENGAGED BY THEM 
TO RENDER ENGINEERING 'SERVICES FOR THE PROJECT TO PROVIDE PRO-
FESSIONAL LIABILITY INSURANCE COVERING NONFEASANCE AND MALFEASANCE 
IN CONNECTION WITH THEIR PROFESSIONAL SERVICES IN AN AMOUNT NOT 
LESS THAN THEIR PROFESSIONAL FEE AND CANAL COMPANY SHALL BE 
NAMED AS AN ADDITIONAL INSURED UNDER SUCH POLICY. 
6. IF SAID PROJECT IS UNDERTAKEN, THAYNS SHALL REQUIRE 
THE CONTRACTOR OR CONTRACTORS WHO ARE AWARDED THE CONTRACT TO 
CONSTRUCT SAID PROJECT TO PROVIDE A ONE HUNDRED PERCENT CORPORATE 
BOND CONDITIONED FOR THEIR COMPETENT WORK, THE PAYMENT OF MATERIAL-
MEN, SUBCONTRACTORS AND LABORERS AND FOR THE COMPLETION OF THEIR 
CONTRACT AND CANAL COMPANY SHALL BE NAMED AS AN ADDITIONAL INSURED 
UNDER SUCH POLICY. 
7. THE FURNISHING OF THE POLICIES OR BONDS REFERRED TO 
IN THE FOREGOING PARAGRAPHS 5 AND b SHALL NOT PRECLUDE CANAL 
COMPANY OR EAST SIDE IRRIGATION COMPANY FROM PURSUING ANY LAWFUL 
REMZDY FOR THE FULL AMOUNT CLAIMED BY SAID COMPANIES DUE TO ANY -
ACT OR OMISSION OF SUCH ENGINEERS OR CONTRACTORS. 
8. IF SAID PROJECT IS UNDERTAKEN, THAYNS SHALL DIRECT 
THE ENGINEER TO INVESTIGATE AND RECOMMEND THE BEST METHOD OF RE-
MOVING SAND FROM THE PROJECT HEADWORKS AND THE RECOMMENDATION WHEN 
APPROVED BY CANAL COMPANY SHALL BE INCORPORATED INTO THE EN-
GINEERING DESIGN OF THE PROJECT. 
9. IF SAID PROJECT IS UNDERTAKEN, THE SAME SHALL BE 
UNDERTAKEN AND COMPLETED IN A GOOD AND WORKMAN-LIKE MANNER, 
WITHOUT INTERFERENCE TO THE WATER DIVERSION DEMANDS OF CANAL 
COMPANY OR EAST SIDE IRRIGATION COMPANY AND IN COMPLIANCE WITH 
ALL APPLICABLE CODES, RULES AND REGULATIONS OF GOVERNING AGENCIES 
HAVING JURISDICTION OVER THE PROJECT AND IN COMPLIANCE WITH ALL 
LICENSES AND PERMITS WHICH MAY BE ISSUED IN CONNECTION THEREWITH. 
10. IF SAID PROJECT IS UNDERTAKEN, THAYNS THEREAFTER 
DURING THE LIFE OF THIS AGREEMENT AND ANY EXTENSION THEREOF SHALL 
MAINTAIN THE DAM AND DIVERSION WORKS, INCLUDING THE RACEWAY, 
POWER PLANT AND OTHER PROJECT INSTALLATIONS AT THEIR SOLE COST 
AND EXPENSE. 
11. IF SAID PROJECT IS UNDERTAKEN, THAYNS SHALL REQUIRE 
THE CONTRACTOR, TO THE EXTENT PRACTICAL, TO EMPLOY LOCAL LABOR 
INCLUDING SUBCONTRACTORS AND MACHINERY OPERATORS. 
12. THAYNS ARE CONTRACTING WITH HYDRO, AS ABOVE RE-
FERRED TO AND IN CONSIDERATION OF THE COVENANTS HEREIN SET FORTH 
TO BE KEPT AND PERFORMED BY CANAL COMPANY AND IF SAID PROJECT IS 
UNDERTAKEN, THAYNS AGREE THAT FOR FIFTEEN YEARS, COMMENCING WITH 
THE THIRTEENTH MONTH AFTER THE BEGINNING OF POWER GENERATION FROM 
SAIO PROJECT, CANAL COMPANY SHALL BE PAID ONE PERCENT OF THE 
GROSS ADJUSTED REVENUE REALIZED FROM SAID PROJECT AND THEREAFTER, 
TWO PERCENT OF SUCH GROSS ADJUSTED REVENUE. THE ADJUSTED GROSS 
REVENUE IS HEREBY DEFINED AS THE TOTAL GROSS REVENUE COLLECTED 
FROM THE SALE OF POWER, LESS 863,500 KWH WHICH IS THE CALCULATED 
POWER DEMAND OF THAYNS IN PUMPING THEIR IRRIGATION WATER INTO THE 
FORTY-TWO FOOT CANAL. 
13. THAYNS SHALL NOT ASSIGN THIS AGREEMENT WITHOUT FIRST 
RECEIVING THE WRITTEN PERMISSION OF CANAL COMPANY SO TO DO, BUT 
SUCH CONSENT WILL NOT BE UNREASONABLY WITHHELD. 
IN WITNESS WHEREOF, THE PARTIES HERETO EXECUTE THIS AGREE-
MENT THE DAY AND YEAR FIRST ABOVE WRITTEN. 
GREEN RIVER CANAL COMPANY, 
A CORPORATION 
BY 
PRESIDENT AND DIRECTOR 
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(ALL OF THE MEMBERS OF ITS 
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IN THE SEVENTH JUDICIAL DISTRICT COURT 
OF UTAH IN AND FC* EMERY COUNTV 
John F. Waldo (3354) 
John W. Anderson (0095) 
PRUITT, GUSHEE & BACHTELL 
1850 Beneficial Life Tower 
Salt Lake City, Utah 84111 
Telephone: (801)531-8446 
Facsimile: (801) 531-8468 
IN THE SEVENTH JUDICIAL DISTRICT COURT 
IN AND FOR EMERY COUNTY, UTAH 
GREEN RIVER CANAL COMPANY, 





STATE OF UTAH ) 
: ss 
COUNTY OF EMERY ) 
LEE THAYN, being duly sworn, deposes and states as 
follows: 
1. I am a resident of Green River, Emery County, Utah, 
and am over the age of 21. I have personal knowledge of the facts 
stated in this affidavit except that fact stated to be based on 
reputation in the community. 
2. In 1979, my brother Leon and I entered into a 
contract with Wilson Produce Company to purchase property on the 
westerly side of the Green River north of the City of Green River. 
(I have since bought out Leon's interest in the property). 
3. At some time after the purchase, I examined and 
obtained a copy of an Agreement dated April 5, 1952, between Wilson 
JUN 2 8 1996 
BRUCE C. FUNK - Clerk 
By 1 } w Deputy 
A f f i d a v i t of 
Lee Thciyn 
C i v i l No. 62-7-4 
Judge Eiryner 
040 
Produce Company and the Green River Canal Company concerning the 
parties' respective rights and obligations to a dam and diversion 
works adjacent to the Green River. The document attached to the 
Memorandum in Support of Thayn's Motion for Summary Judgment as 
Exhibit A is a true and correct copy of the Agreement. 
4. I also examined and obtained a copy of an amendment 
to that 1952 agreement dated September 30, 1952. The document 
attached to the Memorandum in Support of Thayn's Motion for Summary 
Judgment as Exhibit B is a true and correct copy of the Agreement. 
5. At the time of my purchase, the Wilson Produce 
property included a powerhouse/pumphouse fitted with four turbines, 
which were used to provide power for three pumps used to lift 
irrigation water from the river to my fields, which were some 42 
feet above river level. 
6. The principal diversion facilities are: 
a) a diversion dam in the Green River, which consists 
of a passive barrier that extends into the river to channel water 
into a raceway; 
b) the raceway, an unlined ditch that conveys water 
diverted from the Green River by the diversion dam in a southerly 
direction towards both the pump house/power house and the headgates 
of GRCC's canal; 
c) a set of control gates across the raceway that can 
be closed to impede or block the flow of water, but which were 
never closed from the time I purchased the property until after 
GRCC filed this lawsuit; 
2 
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d) the powerhouse/pumphouse, which is located on the 
easterly side of the raceway, between the raceway and the Green 
River; 
e) a set of radial gates between the raceway and the 
Green River immediately above the powerhouse/pumphouse, which can 
be opened to flush water through the raceway rapidly, a process 
that must be undertaken from time to time to flush out sediment. 
7. GRCC's canal begins at the foot of the raceway, and 
continues in a southerly direction. Headgates that GRCC controls 
either permit or prevent the flow of water from the raceway into 
GRCC's canal. 
8. All water in the raceway not released through the 
radial gates either enters the powerhouse/pumphouse or GRCC's 
canal. My allotment of irrigation water is pumped up to my fields. 
The remainder of the water goes through my turbines and then back 
into the river, or goes directly back into the river without going 
through a turbine. 
9. As part of the purchase, Wilson assigned to me all 
rights under an application made to the State Engineer in 1975 to 
divert 600 cfs of water on a seasonal basis, which application was 
approved. The document attached to the Memorandum in Support of 
Thayn's Motion for Summary Judgment as Exhibit C is a true and 
correct copy of that application. 
10. Acting on my behalf, Wilson Tiled a change 
application with the State Engineer in 1981 to divert the 600 cfs 
on a year-round basis. That application was also approved, and all 
3 
rights thereunder have also been assigned to me. The document 
attached to the Memorandum in Support of Thayn's Motion for Summary 
Judgment as Exhibit D is a true and correct copy of that 
application. 
11. When the application for year-round diversion was 
approved in 1981, the diversion dam and raceway were not enlarged 
or changed in any way. Moreover, I know as a matter of reputation 
in the community that no changes or enlargments were made to those 
structures when Wilson received approval for seasonal diversion of 
600 cfs in 1975. Because the diversion dam and raceway are 
passive, I believe that the 1975 application to divert 600 cfs on 
a seasonal basis rather than the 400 cfs mentioned in the 1952 
contracts did not result in any increased diversion of water, but 
merely constituted State Engineer approval of water diversions that 
had actually occurred for many years. I know for a fact that the 
1981 application to divert 600 cfs on a year-round basis did not 
result in any increased diversion of water, but merely constituted 
State Engineer approval of water diversions that had previously 
been occurring on a year-round basis. 
12. After I bought the property, I determined that it 
would be possible to generate electricity for commercial sale in 
addition to using the water to provide power for pumping irrigation 
water. 
13. Along with my brother Leon, I initially attempted to 
develop a large hydro project in conjunction with National Hydro 
Corporation of Boston, Massachusetts. That large project called 
4 
for expansion of the raceway to 4,100 cfs capacity, and required 
the diversion of substantially more water than the 600 cfs for 
which Wilson had received approval. GRCC protested the application 
to divert additional water, which protest was withdrawn in exchange 
for Leon's and my written promise to pay GRCC a portion of the 
profits from the National Hydro project. However, the contract 
between us and GRCC specifically stated that we were under no 
obligation to undertake the project, and in fact, it was not 
undertaken. The document attached to the Memorandum in Support of 
Thayn's Motion for Summary Judgment as Exhibit E is a true and 
correct copy of the Agreement between GRCC and the Thayns 
concerning the National Hydro project. 
14. After the National Hydro project fell through, I 
spent in excess of $300,000 to enlarge the powerhouse/pumphouse and 
install the equipment needed to generate electricity using the 
existing raceway and the approved diversions of 600 cfs. At no 
time did GRCC object to my activities, 
15. I began selling surplus electricity to PacifiCorp, 
d/b/a/ Utah Power & Light, in April of 1992. 
16. The Thayn hydro project is an informal partnership 
involving me, Leon, and Richard Raster. 
17. From 1979 until 1995, I or people working on my 
behalf performed maintenance and repair work on the diversion works 
and raceway as needed without objection. GRCC first objected to my 
performance of maintenance work in 1995. 
5 
18. I have never received an invoice for any repair or 
maintenance costs on the diversion dam, raceway or any other 
portion of the diversion works. I am therefore of the opinion that 
GRCC has sustained either no costs or only nominal costs as a 
result of my generation of electricity. 
iL^ 
LEE THAYN 
Sl^& SUBSCRIBED AND SWORN TO b e f o r e me t h i s Jb d a y o f >£./,." , 
1 9 9 6 . 
| Imm 94NORTHtOMdSTREET N o t a r y P u b l i c 




STATEMENT OF WATER USERS CLAIM 
TO DILIGENCE RIGHTS 
STATE OF UTAH 
Rcc. S2.50 tc* $.111$ 
y°+**?/• a s <Z, y. &y /fT f/<7"?r 
Claim to surface water by right of use prior to March 12, 1903, is hereby made and filed with the State iinglnccr, together 
with a filing fee of $2.50, and submitted In accordance with Sections 100-2-14 and 100-5-15, Utah Code Annotated,. 1943, as 
amended by the Session Laws of 1949. 
1. Name of Claimant ^ r p n n r i i r n r A r ^ 1 ^ - o r . ^ r y ( T n r . n mn rg t* r \ ) 
( L F " A ~CcrtoPXNY. STATE WHETHJiR OR NOT INCORPORATED) 
2. Postofficc address n^rn , -> r- | - T i r l v r p l l (P-^r . i f lpr - . -h) O.K~ A H n r ^ n n f . ^ r . r n - h n w ) 
\1F X COMPANY, OWE NAME AND ADDRESS OF PRESIDENT AN*D BECHETAHY) 
3. Name of pariicular spring, spring area, stream or tributary from which water is diverted 
\s r-rr.r>\\ D ' .vor __in Jfosry County. 
I / Irrigation Sec. Ft....6.Q from;.f.arja!a5.toI!.O.Y...l Ac. I;i 3I»4ftQ.... 
I j Mining Sec. Ft from to Ac. l;t 
4. Nulure, A m o u n t \ Domestic Sec. Ft from to Ac. Ft 
and Annual Period of ) Municipal Sec. Ft from to Ac. Ft 
U s M b y month and , Siockwatering Sec. Ft....20 from.Jnn..l io.D.e.C..3.Q..Ac. l ' U . l ,0O.Q... 
/ Power Sec. Ft from to Ac. Ft 
I (STRIKE OUT ONES NOT NEEDED/ 
day) 
lIF TOR USE OTHER THAN lfERE LISTED. 6ET FORTH IN ULANK SPACE* 
5. Direct Flow Appropria t ion: 
(a) EDIM of diversion from spring, spring area, stream or tributary. (This, and yotnt of rcdivcrMon must be described with 
reference to U. S. Government survey corner.) (Strike words not needed.) 
Uorhh fi0o0Q' Kn.sJo 4540 f t . f rom t h e Southv/csb C o r n e r o f S e c t i o n 1 7 , 
Trr / r . i^nn 2QJ...Soiifrh,..iLanr;e 13 S a s t S a l t Laice Base M e r i d i a n 
( b ) I ' o n u of r cd iv i ' r s i o i i . . . 
6. Appropriat ion for Storage Purposes: 
(a) Name of reservoir, if known by name. 
(b) 'Maximum capacity of reservoir in acre-feet (Submit area-capacity table) . 
(o) Year c o n s t r u c t i o n c o m i m - n c r d ; completed . ; water first used 
(d) Location of reservoir. (State legal subdivisions Inundated in fvholc or part.) 
(c) Is reservoir l<»caictl on or off stream from which water is claimed for storage purposes?. 
__-AnmjSi Period.rf V ^ r a H m ^ i a r 29 i 
ffi'ivc l>.iUi«mn inliii M».II i>>it .t> <•> feeder canal in ea*e rcsirv.,.r >s ./If M>UUC oi M»ppi>; 
(I) ,V/.I\IMIUIII r a u i o n - capacity of feeder cai.al in secmd icet [ . 
(li) I'nun ,,l «Jiivi.M«Mi ,.{ supply {.-mini (ruin Mu.-.nn or tnbuiafi (.Must l<ciUnl<<,! with icfcici;ce \.>t {'. .v i „ , u , r , i ; i n , ; 
sui \i.-y corner.) 
7. Diverting Wurks: 
(a) Diven.ug dam: naiwir, type and dimensions of ftnin f o r m a l npncrntn * I r n v V h y , T ^ ' ^ ' V L - ^ I C L j i l l U - T: 
{b) I-'Imvi,.;.. ... pump well: i ) . a m . _ _ _ J S Ucpih ^ L ^ l l L i E Z H . 
• So.*.- uni wuru -'-'• («) -1 Ic-adg.i'.c: nature and t\ pe uf X 
(d) Wale, measuring dev.ee: nature and type of C o n e r Q ' b f t V,fryl r 
(C) Canal , i . .mil. 7 - ^ . 0 0 0 f t , Wi,hh
 a i top 3 0 f t . \ V a i l M a l bou»m 1C- f t . 
Depth .-i water 3 • 5Q Crade per 1000 feet 0 . 3 5 0 NU.X.M.UM, > , „ , „ . , .
 wJ.,.Uii> >n 
second ieet ! Material through which canal passes .^n-> 1 o ^ r ^ 1 - *>-iH l ' ^ " ? v ' <?A«-~y T r r « < 
( 0 Mumc: Material . ' ? t C 0 l i.eneth 3 6 f t . Wuith 5 0 j r . . nL.,lt<1 o l W a l t ? f 3 . 0 0 <;,,„, 2 " / l C 0 ' 
(g) Pump-.: Number T>pc Capacity I l ead . 
Make How operated 
(h) Date when work on diveiling system was first begun ^ Q h . 2 3
 f *1 3 9 2 
(I) NAIUK: of .such vvwiTinbcr-Pock F i l l e d .Cr,ibb Dryp.—Brush and Hock:; 
0 ) Dale when diverting system was completed 1 8 3 0 
(k) Dale when water was fn.M used A p r i l 1 3 3 ] Huant.ty used M5-JLBJ1JJL* 
Area ungated l*JU"i by suilace wuicrJ . t iQQ in lU'ia by underground water 
( J ) If canal or well has been enlarged, give date of enlargements and additional capacity A p r i l l i - H O — 2 5 n*?*n* 
8. Where Water Is Used for Irrigation Purposes: 
(a) Area and legal subdivisions of land embracing area irrigated the first year (give d a k s ) 
(b) Area and legal subdivisions of land embracing area irrigated cacii >ea/ iherealter (give dates/ 
Sno Aivr.aciiod..3ii2£±__ 
se) Date of la.ii enlargement uf irrigated area 19QJ2 
(d) Give area in each legal subdivision of land HD-acrc tracts) irVigatcd at present
 (time, if only vans of legal >>ubdn 
-arc-irrigated'give acreage in each *J0-acrc legal subdivision (attach sheet if necessary) 
... _.aac..-Jii;a.cli3:l_.ih.c^iL 
(c) Character ..I .viil i,r,:y.',:i'*^'<y T . o n n drptl. 0 ^ t . Character of .subsoil G r p . y q l 
(f) Kind of u o ( » ra.:.ed last >eai and acrcage"of mrhT-ifly—GOO Ac . t Grain—300 Ac . . Canbalopos— 
300 Ac .
 t Corn 3.G.6 A c . Orchard—20 A c . rclouG--10_Ac_,-si5_Jicj^^^ 
'Prnf?T- : p-l';.c;';s . ..._ . _: .-•*—7-
(g) Maximum acreage of v.m.n.s cr.-ps irrigated at any time during period of use 
Oi.) Minimum acreage of canons crops irrigated at any lime during period ol use 1 2 7 5 
(i) Do you use water for irrigation outside the growing season? i .0 —— 
(1) If so, to what extent and purpose? 
(2) If for irrigation, what crops? ... 
(j) h any portion of the land listed as irrigated water-logged? JJQ 
If so, how much in each legal subdivision? •„ . 
(k) Is any pomon oj the land listed as irrigated drained by artificial ir.cans? _ 
0 ) Ho you j-.»"' *v:iti-r under a partnership ditch? Vn If so, give names und addresses oi paitncis and amount of 
land each ungates al piesenl _________________ _________ • 
lJ. Where Wn^r Is Used for IWer Purposes: 
U) Water wi .^ i* used: No ll'ypu Actual Cupuctty uf caclv. 
(b) liuud under which witch wheel upcraiuf. Haieu H. V, of each 
(c) Purpose for which p ucr is used 
(d) Phcc or places wlcrc power is used. 
(t) Pi tit where water is returned to the mturil stream (Must be described with rcfernuc l> U S C IUMIIC sirscy 
com»r) 
10 Where Water Is Used for Mining Purposes 
X iV* I\ J nc_ or mm ny d i tnet^ .Name of Mine . 
(b/ isjr J of ore or ores mined ! 
(C) P i sc of Use 
(d) Po at where unuscu water if any is returned to the natural stream (Mu*t be described with refc/uue o U S 
Go ernment survey corner ) 
11 Where Water Is Used for Stock Watering 
(a) Type of conserving works 
(1) I roughs, number jud size * ,'a.fr^rfafl i n i r r i r ^i on V . ' . o r o l ^tfrrthnr; rnrninrj- r ^ p ^ r r h 
JjJLl \~. 
U) 1 i nds nu nl r s /c u\d depth. 
(3; Sumps nurrber s zc and depth. 
( » Nu bcr «f tiJi k nd of range stock wntr,rd?0C0 > O e - - 3 0 * Q S h o o n — I Q O J 0 ^ P 3 _ 
12 Whcr Water Is Used for Domestic and Municipal Purposes 
(a) If (or domestic u^ e 
M) i lace or pLccs ly UC,JI subdiv of du ac where used. 
(2) Number of pcrsors and families supplied _L§_ 
($) Number of cich kind of domestic stock watered (not included in par 11) 
(A) lotal acrcj^c of tjrdens and lawns irrigated (not included in par 8)_ 
SO .\0rfl3 
(b) 11 f r municipal UM 
(1) Nunc uf city or town supplied Ornnn T^y,->r fli *,.y 
(2) lopulation _12.0H 
(3) ipproxinutc quantity of water in gallons per day used ,._ . .115-
13 Whore Water is Ui»cd for l Purpose Not above Enumerated (Describe m detail m spuce below the 
natuic and extent of iuch use ) 
14 Water measurement wis m ide by Current T o^er on 9 d ly of /.U nu 5 \ 
1Q 50 , b «Tr- n n - - method and reported in detail on attached statement 
BICNATUHE OF CLA1MAVT 
STATL Or U I AH ) 
> ss (To be uu-d if chimant is an individual) 
COUN1Y Ol 3r.cu.y_ _ — - ) 
bcinu, first d ily sw ira upon oiih di puses mil sa>> th it IK IS 
the claimant whose name appears hereon, that he has read the foregoing statement of his claim oad knows the content* tbucof, 
that he has signed the same and that the answers set forth therein are true to his best knowledge and belief 
SIGNATURE OF CLAIMANT 
Ascribed and iworn to before me this dny of. - —, 19 
My commission expires NOTARY PUULIO 
STATE Or U1AH j ^
 ( T o b c u s e d |f c j a i m o n l IS Q c o r p o r f l U on 
fTHlNTV C)\ /~/SJ»'/1 / ) co-partnership or association) 
/.'< /* V/" / *."/' i being first duly sworn upon oath deposes and s\i>s thut he Is the 
_ of the organization above named, that he mak s this certification 
on behalf of si d organization that he has read the (oregoing statement of claim and knows the contents thereof ond that he haj 
slKfled the «uiv of said oqanuation to said statement, that the answers set forth therein are true to his bc.K knowledge ond 
" ^ ' - J- ^/>/u.*J~4U <****/?—)C 
bubsenbed -nd .worn to before mc this / X day of L-yj&a/rUl-J . — ,10j-_i_:— 
My Comm »ion expires U - u i , / / ~ / ^cTj NOTARY PUBLIC 
o o o c n o b o o c n o o o o o o o o o o c o o o n o o o o o o a i o o w o o o o o o o o o o o o 
°, \"\~ " ° Vv '- ^ \ V « s 
-j; 03 CJ . . co M - M c &i co M - c- co co - •_ ~ co
 r c- _. ci 3 ^  :: -J. y> ~z w IT; « co co s r-n £ £ |; to jr •-^ •r 
\ l J, J, A i.
 A j , J, A j , J, ^ i L :«, ', i u ' . ' . J. ', L «- 4 A " ^ k cf, i AA A A J, A A £ -l X&1 
ro co ro -^ co o CD ^ w w O o en 
O W 
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(2) U for irrigation, what crops?. 
(j) is any portion of (IK land Usicd as Irrigated wnn»r.lq£w»dr> Vn 
If so, how much in i.i«-h legal subdivision? . 
(k) Is any portion iif the land listed as irrigated drained by artificial means?. J&CL 
(I) Do you get water under a partnership ditch?J£CL .If so, give names and addresses of partners and amount of 29 
STATE OF UTAH 
COUNTY OF 
AFFIDAVIT OF DISINTERESTED WITNESSES 
.and.. 
respectively, having been each duly sworn, each for himself says that he is personoUy acquainted with the work;; <.un>uui ted by 
_nr its or his predecessor-in-inierest for the diversion and appropriation of water 
from the source mentioned in the within water user's claim and are acquainted with the appropriation of the water under said 
cJcim, to the extent shown on the accompanying maps and • 
"4hai this pergonal knowledge bcyan in the year .; that the water has been used and is n<»w l»cinj: used to the extent 
\ rnentiohcd^-Jn said claim; that he has read said statement and that each and all of the items therein mntaincd arc true to the best 
. '
 #
.of'his knowledge and belief, except 
Subscribed und sworn to before r.nc this day of_ 
NOTAHV PUUUC 
My commission expires: 
ENGINEER'S AFFIDAV 
STATE OF UTAH Ti  T
 f - ^ 
COUNTY Ql^<£#*±7?^j^ J 
-^ITL-" Cj^Lr^y^g^ _ being first duly sworn, certifies that lie is a qualified epgincer in the 
State of/djif.; that he was employed to compile information required for proof of appropriation under the foregoing water 
user's claim; that the •tn'campanying • map; and, drawing*" ujim'Jting *Df shee+Ar-vmnvbcretJ--f—to _. »nclujAi, JJ.I.V 
bct'/r LUIIL:U1^ diuMu-to iht dcjigiHHid j iulu flum'field natot.oLg-jmvej made hy,, hinrvfrttnuu the day of , 
19
 t atxd the day of , 19 ; lha*-4w^uaclu^iiiAtt:in^, » hen aiCiiiuuxU^P.h the within 
-pUimi •onrrx.tly and-fiitiy-TcpTrsrnrTmr location.-cxicnfand-nature of the nuik.i U3al to1 divecu wnirr-midrr said fWr»r-vfTrt»c 
Cft*«-©t irriRnUon), tho-«rcn-of land—upon which wout-has-bcen beneficially-used under snid clamn •aiu^-u*drixily-did»r.caii^4:n 
\vo#J**dan«rrto»appropriate the-wwer. \ 4^fct/(g ;ju^ 
^Subscribed and sworn to before mc this. 
^NOTARV T*uauc 
***£*-
My Oimpii;.'ion Expires: — ^*
 fN-> 
Jj-'<?& 
m :• JUN ti> •'-vi'i : 
: ^ s~ ..-
TabE 
A G R E E M E N I 
This agreement made and entered into this O O day of 
, 1952, by and between the GREEN RIVER CANAL 
COMPANY, a Utah Corporation, First Party, and S. M. WILSON, STEWART 
B. WILSON, LORIN H. WILSON, M. J. WILSON and F. M. WILSON, doing 
business as co-partners under the name and style of WILSON PRODUCE 
COMPANY, Second Party, 
WITNESSETH: 
WHEREAS, the parties hereto made and entered into an 
agreement under date of April 5, 1952, the purpose and intent of 
which agreement was to fix and determine the respective parties1 
rights and obligations with respect to a certain dam and diverting 
works jointly used by the said parties, and situated on the Green 
River, in Emery County, Utah; and 
WHEREAS, there has arisen some question as to the intent 
and meaning of the paragraph numbered 6 of said agreement; and 
WHEREAS, it is the mutual desir« of the parties hereto 
to dispel any doubt as to what was *nlended by said paragraph 6, 
and to settle the meaning thereof, beyond question; 
NOW, THEREFORE, in consideration of the premises fcnd of 
the mutual covenants and agreements set forth in said original 
agreement and by way of supplement to said original agreement, it 
is hereby mutually understood and agreed as follows: 
1# That the meaning of paragraph 6 of said original 
agreement was intended to be that the first party should have a 
priority of diversion, and should be entitled to take whatever 
water should be needed by the said first party or its stockholders 
before the second party should be entitled to divert any water 
through or over the dam and diversion works; and that the quantity 
of water needed should be exclusively determined by the said first 
-2-
party. However, it was and is also mutually understood and agreed 
that the first party claims for the uses of its stockholders 80 
second feet of water as particularly set forth in -that certain 
diligence claim No. 46 on file and of record in the office of the 
State Engineer of the State of Utah and that after said rights are 
satisfied through diversion at said dam and diverting works that 
the water rights of the second party as set forth in its water 
filing about to be issued by said State Engineer for 35 second feet 
of water for irrigation uses upon approximately 1325 acres of land, 
as well as its filings for power purposes to pump said water in 
not to exceed 400 second feet or such lesser amount as may be 
approved by the State Engineer of the State of Utah shall then be 
satisfied through diversions at said dam and diverting works be-
fore any other or additional diversions are made, by the first 
party. 
2, That this agreement, when executed by the respective 
parties hereto, shall be attached to and become a part of the 
original agreement more specifically described above* 
IN WITNESS WHEREOF, the parties hereto have set-their 
hands to this instrument in duplicate the day and year first above 
written^ 
FIRST PARTY: 







WILSON PRODUCE COMPANY, a co-
partnership 
7?7t.. 
S. \k. WILSON 
jC. J. WILSON 
FRANCIS M. WILSON 
STEWART B. WILSON 
LORIN H. WILSON 
Co-Partners 
STATE OF UTAH ) 
COUNTY OF EHERY) ss 
On this 3o day of &ftfe.i 1952, pe 
K. ANDERSON, who du befdre me DELBERT TIDWELL and 0. 
to me that they are the President and Secretary, res 
tKe Green River Canal Company, a corporation, one of 
the foregoing instrument; that they signed the for eg 
on behalf of said corporation pursuant to a resolut'i 
of Directors thereof and also pursuant to a resoluti 
holders thereof adopted at a special meeting duly ca 
for such purpose and the said officers duly ackjowle 
said corporation executed said agreement• 


















o me that 
<^Wx/ sfSV Residence < ^L&zss/stdfez^^ 
STATE OF UTAH ) 
: ss 
COUNTY OF EMERY) 
On this 3fl day oiAuAli3k~L>* 1952, personally appeared 
before ne S. U, WILSON, STEWART tf. WILSON, LORIN H. WILSON, M. J. 
WILSON and F. M. WILSON, co-partners, doing business under%the name 
and style of WILSON PRODUCE COMPANY, a co-partnership, the signers 
of the foregoing instrument, who duly acknowledged to me that they 
executed the same. 










A G R E E M E N T 
2 DEPOSITION 
i EXHIBIT u lusn-iixma 
This agreement made and entered into this 5th day of April, 
1952, by and between GREEN RIVER CANAL COMPANY, a Utah corporation 
with its principal place of business at Green River, Utah, First 
Party, and S. M. WILSON, STEWART B. WILSON, LORIN H. WILSON, M. J. 
WILSON and F. M, WILSON, doing business as co-partners under the 
name and style of WILSON PRODUCE COMPANY, Second Party, 
WITNESSETH: 
WHEREAS, the first party is a mutual irrigation company and 
for many years has been and nov; is diverting waters from the Green 
River in Emery County, Utah, by means of a dam across said Green 
River and by use of a certain race v/ay, canal and other diverting 
works in connection therewith; and 
WHEREAS, the second party is the owner of most of the lands 
lying under what is commonly knov/n as the 42-foot canal which lands 
are likewise irrigated by waters diverted from the said Green River 
by means of said dam and diverting works, and the waters are there-
upon pumped from pits at the end of said race way into the oaid 42-
foot canal and thence transported through said 42-foot canal to 
the said lands of the second party; and 
WHEREAS, the parties hereto on January 2, 1930 made and 
entered into a certain agreement pertaining to the said dam, di-
verting works, race way, pits and other properties situated upon 
Lot 4, Section 17, ^ownship 20 South, Range 16 East of the Salt 
Lake Meridian; and 
WHEREAS, disputes have arisen from time to time between the 
parties hereto with respect to said agreement and the respective 
rights and obligations of the parties hereto thereunder and an 
action was filed by the first party against the Green River Irri-
appeared as an intervenor and in which action a judgment and decree 
was executed on August 19, 1939 by District Judge Lewis Jones and 
said judgment provided, among other things, that the second party 
by reason of the said contract of January 2, 1930 was estopped to 
assert or claim that the first party was not the ov/ner of said" Lot 
4 and the improvements thereon so long as said contract should re-
main in force and effect; and 
V/HEREAS, it is the desire of the parties hereto to forever 
settle and put at rest their differences and adopt a permanent 
plan for the operation *of said diverting works and to also divide 
the area comprising said Lot 4 between them in accordance with 
their just needs and to their mutual advantage;; and 
V/HEREAS, on or about July 15, 1942 the Green River Irriga-
tion Company filed an action in the District Court V/ithin and for 
Emery County, State of Utah, against the first party herein seek-
ing to quiet title to said Lot 4 and in said action the first 
party herein filed a counter-claim seeking to quiet its title to 
said Lot 4 and said action has not as yet been disposed of; 
NOW, THEREFORE, in consideration of the premises and of the 
covenants herein set forth and in the event and only in the event 
the first party is successful in the said pending litigation be-
tween/it and the Green River Irrigation Company, to the end that 
title to said Lot 4 is finally quieted in the first party, then 
it is understood and agreed as follows: 
I. Saiid agreement of January 2, 1930 between the parties 
hereto shall be terminated. 
2 # The first party shall convey to .the second party by 
"quitclaim deed the following portions of said Lot 4 in Emery 




Beginning at the southwest corner of Lot 4, Sectiop 
17, Tov/nship 20 South, Range 16 East, Salt Lake Ba$e 
and Meridian; and running thence east 195 feet; 







97 feet; thence vest 200 fleet; thencp south 383 
more or less to the point of beginning, together 
all improvements thereon and appurtenances there-
belonging. Subject to the County Road right of 
and subject to the right in the first party to 
in common with the second party the private road 
which leads from the said County Road to the pumping 
plant situated on the parcel of land described in 
Parcel B of paragraph 2. of this agreement and sub-
ject also to a right of way in the first party which 
is particularly described as follows: 
Beginning at a point 195 feet east of the southwest 
corner of said Lot 4 and running thence north* 50 feet; 
thence west to the said County Road right of way; 
thence southerly along said County Road right of way 
to a point due west of the place of beginning; thence 
east to the point of beginning. 
P§.rceJ.JB# 
Beginning at a point 245 feet east and 170 feet north 
of the southwest corner of Lot 4, Section 17, Aownship 
20 South, Range 16 East of the Salt Lake Base and 
Meridian; and running thence south 80° 00' east 69 feet; 
thence north 6° 00f east 220 feet; thence north 87° 00* 
west 55 feet; thence south 13° 00' east 90 feet; thence 
south 7 C 30' west 110 feet more or less to the point of 
beginning, together with all improvements thereon and 
appurtenances thereunto belonging. 
3. The second party shall make, execute and deliver to the 
first party a quitclaim deed to the following described real prop-
erty in Emery County, State of Utah: 
All of said Lot 4, less the lands described in paragraph 
No. 2 immediately next preceeding. 
4. ^he ownership, maintenance, upkeep, repair, supervision, 
control and operation of the said race way and diverting works 
situated upon the real property described in paragraph 3. of this 
agreement as well as the ownership, maintenances, upkeep, repair, 
supervision*, control and operation of said dam shall be and remain 
with the first party at all times. The ownership, maintenance, 
upkeep, repair, supervision, control and operation of said divert-
ing works situated upon the lands hereinabove described in para-
graph 2 # shall be and remain with the second party* Each party 
agrees to keep the portion of said diverting works under its super-
vision in a state of reasonably good repair and condition so that 
insofar as the diverting works situated on the lands described in 
paragraphs 2.and 3. respectively of this agreement are integral 
to or essential to the use, operation and enjoyment of the other 
party that the same v/ill be maintained and kept in reasonably good 
repair and condition at all times. In this connection it is under-
stood and agreed that the water belonging to the second party (just 
be diverted by means of said dam and by means of the said race way 
and diverting works situated on the lands described in paragraph 
3. hereof and the second party agrees to annually pay on or before 
the 1st day of February of each year commencing with the year 1953, 
one-half of the cost of the maintenance, control, supervision, re-
pair, upkeep and operation of said dam, diverting works, race way 
and all other property described in paragraph 3. wl ich are joint-
ly used by the parties hereto. The first party shall furnish to 
the second party on or before the 1st day of January of the year 
1953 and on or before January 1 of each succeeding year an item-
ized statement of the said expenses for the preceeding twelve-
month period. It is specifically provided, however, that if the 
first party receives from any other person, firm or corporation, 
any consideration in money,,work or otherwise for the maintenance, 
1
 i 
upkeep, repair, supervision or control o* said dam, diverting work 
race way or lands adjacent thereto which are jointly used by the 
parties then and in that event the consideration so received shall 
first be deducted from the whole of said expenses and ^ after said 
deductions the remainder of said expenses shall be divided equally 
and repair of the race way, pits and diversion works situated upon 
the property hereinabove described in paragraph 3. In the event 
the second party fail's to pay its portion of said costs and ex-
penses as herein provided the second party shall not have the 
right to receive or divert any water through said diverting works 
until said costs shall have been paid together with interest on 
any delinquent sum at the rate of eight percent (8^) per annum. 
This remedy is specified for the benefit of the first party and 
is optional, cumulative and not exclusive. In other words, the 
first party may at its option also bring suit to enforce the pay-
ment of such amount or may pursue any other remedy" which* may be 
available at law or equity. 
.5.. -Each party hereto shall have the right at all reasonable 
times to enter upon and pass over the property of the other here-
inabove described in connection with the reasonable use "to be made 
by each party of the land to be quitclaimed to it as hereinabove 
particularly set forth and in particular but not by way of limita-
tion the first party shall have a right of way to crosv over the 
area v/hich is now covered with planks in front of the pumping plant 
situated on the lands described in parcel 3 of paragraph 3 qbove 
and the road way leading thereto from the County Road* 
6. It is understood and agreed that before the party of the 
second part can or may use any water from said dam, diverting works 
or race way that the first party shall have enough and sufficient 
water to supply its stockholders. The quantity of water to supply 
the stockholders of the first party is to be exclusively determined 
by the first party. 
7. This agreement shall constitute a covenant running with 
the said lands in said Lot 4 insofar as the respective-parties, 
their successors and assigns are concerned, and it shall be binding 
UDOn and cK all 
of the respective parties. In this connection it is understood'and 
agreed that the second party contemplates the formation of an irri-
gation company to handle »and distribute waters under the said 42-
foot" canal and that when and if any such company is formed by the 
second party then the second party shall have the right to convey 
the lands described in paragraph 2. of this agreement to such new 
company and to assign this contract thereto. Neither the second 
party, nor its successor or assigns or their successive successors 
or assigns shall have the tight to make any such transfer and/or 
assignment to more than one corporation or partnership at any par-
ticular time because to so do would unduly burden the first party 
in its administration of said dam, race way and diverting works 
and in the collection of the monies to be paid by the second party, 
its successors and assigns. 
IN WITNESS WHEREOF, the parties hereto have set their hands 













STATE OF UTAH ) 
COUNTY OF EMERY) ss 
Personally appeared before me 
DELBERT TIDWELL and 0. K. ANDERSON wh 
that they are the President and Secre 
Green River Canal Company, a corporat 
the foregoing instrument; that they s 
ment on behalf of said corporation pu 
the Board of Directors thereof and al 
of the stockholders thereof adopted a 
called and held for such purpose and 
ledged to me that said corporation ex 
this 3^f, day of April, 1952, 
o duly acknowledged to me 
tary, respectively, of the 
ion, one of the signers of 
igned the foregoing instru-
rsuant to a resolution of 
so pursuant to a resolution 
t a special meeting duly 
the said officers duly acknow-
ecuted said agreement. 
y 
My/commission, e x a i r a ^ v ^ Nota? . 
R e s i d i n g a .Utah 
STATE OF UTAH ) 
COUNTY OF EMERY) 
ss 
Personally appeared before me this ^.3- day o f A p r i l , 1952 
S . M. WILSON, STEWART B . WILSON, LORIN H. WILSON, M. J . WILSON 
and F . M. WILSON c o - p a r t n e r s d o i n g b u s i n e s s u n d e r t h e name and 
s t y l e of WILSON PRODUCE COMPANY, a c o - p a r t n e r s h i p , t h e s i g n e r s of 
t h e f o r e g o i n g i n s t r u m e n t who d u l y a c k n o w l e d g e d tio me t h a t t h e y 
e x e c u t e d - - t h e same# 
My ^p^pmiss ion e x p i r e s : N o t a r y P u b l i c 
R e s i d e n c e : £ $ & £ * -£-». ^ rt-Utah 
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CERTIFICATE OF APPROPRIATION OF WATER 
STATE OF UTAH -*"'" 
A P P L I C A T I O N N O . _ 111*79 — - C1SKTIRCATE NO liSlTL 
s . i>. \:iLson> M. J . WU.SON, IJORTM V/IISON, ST :>vjrr WJLSOIJ, AHD KP^.I^IS WILSOII, 
NAM12 A N D A D D H E S S OF APPHOPUIATOIt HliA i.TL^ll PiMM?.*: r.:i:i?/.irf, _A COPAHTOISHIP, .lillirii JlIY£Il, _U?,V1 . 
s o u p e i ; O P S U P P L Y ' a-cr-iv liivin. _. iN.._j--naY C O U N T V , DTAI I : QHSSM RIY-it - — D R A I N A G E A R E . 
Q U A N T I T Y O P WATKK JminTY-riVE ( 3 5 . 0 ) SSCDLTirFf:;:? P1UOH1TV O P U I O U T . . . ]PVEi^S?l_J7j.J9i3 
I ' E K l O U A N D N A T C U l i O P U a E tmiJJA!K:il. l j a J M E U i m 
llUuTfJiB, It luis been made to appear to the satisfaction of the u)u\as\gnct\ that the appropriation of water has been perfected in accordance with the IMWS of Vtal 
tOlirrcfurf B^ if Ijiiown iJim 1. JOSEPH .11* T1L*»CY ili« duly appointed, <jiuili/icd and acting State Engineer, by autlioril 
uf the Law* of Utah, do hereby certify that said appropnatoi u entitled to the use of water as herein set out, subject to piioi u»lw, if any, for Jnviiioii and u>e as follows, to ifil 
Tho wator appropriated ia y io ldod by Green Rivur, d ivor tod therefrom by mean* of a c i r c u l a r , r e in forced concrete da/p, construe tod 
on a rock f i l l and tlinbor buuo. Into what ia known aa thu "Main Gravity Canal", a t a po in t a i t u a t e d 1160*03*£ l45h3.0 f t . from III Cor. S e c . 
20 T20S K16E SLBxM. Aftor bcln^ divortud in to tho abovo-i.-wntionod canal i t la conveyed in a Souther ly d i r e c t i o n a t o t a l d i s t a n c e of 
2 3 0 0 . 0 f t . to a pump houao wioro i t ia 11 f tod h2 .0 f t , in to what iii known aa the "Forty-Two Foot Hitch", by a c e n t r i f u g a l punp operat ing u 
powor provided by two v e r t i c a l t u r b i n e . Tho iut».:r, a f t e r buln^ 11 ftod i n t o the Forty-Two Foot D i t c h , i s convoyod in a gonoral Souther ly 
d i r e c t i o n through UI£{W-/j Sec* 20 T,°03 R16E SLB'dt to tho f i r a t )>olnt of d i s t r i b u t i o n . Tho water c o n t i n u e s in a general Southorly d i r e c t i o n 
down tho a Toman Id d i t c h on tho W.iat boundary of tho irri t fatod land through SE{fM;, E{Sw*i S o c . 2 0 | WW; See . 29 J SE^NE^, SE\ Sue . 30j E i , 
SE7.SW; S o c . 3 1 , a foroaa id township ami ran^e , through Lota 3 , 6 , 1 0 , 1 3 , N£ Cor. l o t 1 8 , and l o t 19 S e c . i j , T21S H16K SLBiM. Tho water 
appropr iated i a , d i c i n g the period from March 1 to Docuwbor 1 of ouch yoar . i n t e r m i t t e n t l y d i s t r i b u t e d from the above-doacribod d i tch and 
used t o i r r i g a t e land embraced within S$!:E<, SEjlL'i, E.SW;, SfcJ S o c . 20r; TUNEi;, SWJNLJ, HF^N,^, SgNtfj, SV^ S e c . 29} NE;SEjf s £ s £ i S o c . 3 0 ) 
E i , SEjSWi S e c . 3 1 | IU\\UH$ SWJSW< Soc. 3 2 , a l l in T20S H16E SIJ&Hj l o t a 2 and 3 , Sec . 3 , and Lota 1 , 2 , 3 , 6 , ? , 6 , 9 , 1 0 , 1 3 , l i , , 1 5 , 
16 , 1 7 , IB and 1 9 , S e c . U T21S R16£ SUfcM, more d e f i n i t e l y doacrlbud aa fo l lowat SV^ME ,^ 5 . 0 0 acroa in SE<NE. , 9 .57 acroa in SI^N.^, 
13 .63 acroa in N E ; S ^ , 9-65 acroa in ZE+SUl^ U4 .73 acroa in Ni>«3EJ# U,l\SK\$ SU{SE;<, 21 .00 acres in SE{SE-; S O C . 20 , 12 .20 acroa in NEiNE$, 
MJjNF.Jf 3J4.12 acroa in S\l]UE{, 37 .03 ocros in NE;!M.., 35-57 "crou i " SW«lM<f 3 8 . 7 5 acroa in SE^uS., 3lj .00 acrea in NEiSlHi "39.50 acroa in 
^ OH M C • 4 • A 
W'SW}, 3 9 . 5 0 acroa In SW*SUi, Dw30 neros In Sl^SvV}, Sue. 29j 31*.39 acroa in NKJSEJ, 16 .00 acroa in SV;Jsi2{, 3 9 - 5 0 acres in 
30) 38.OO acroa in K^M:}, 29.5li acroa in ir.'iNEj, 3 1 . 0 1 acroa In 5W:JX] , 2 0 . 0 0 acroa in SEji/E}, 2 .58 acroa in SE;SW{, 11 .50 
NEjSE'i, 35JiO ucroa in W./iSKj, 39 .50 acroa in SW;SE(, 3 9 . 0 0 acroa in SE;SE* S e c . 31i 19 .50 acroa i n fri'toi; and 13.U2 acroa 1 
SEjSEi Soc . 
acres in 
. - „ , _ - . . .- . . . . In SWjsWj 
S e c . 3 2 , T20S H16E SLllWlj 3 . 2 1 acroa in Lot 2 , 5 .96 acroa in Lot 3 , S e c . 3* 39-5li acroa in Lot 1 # 10 .62 ocroa i n Lqt 2 , 10 .58 acroa 
i n Lot 3 , 10 . l | 0 acrea des ignated Parcol Mo. 1 and u.52 acroa d o a i j n a t e d Parcol Ho. 2 i n l o t 6) 39-68 acroa in Lot 7 , 3 9 . 0 0 acrea in 
Lot 8 , 3 9 . 7 9 a c r e s In Lot 9 , 39 .60 ncroa in l o t 10, 39 .65 acrea in l o t 1 3 , 39*79 acroa in Lot U| , 3 9 . 7 0 acroa in Lot 15 , 3 0 . 0 8 acroa 
In Lot 1 6 , 3 9 . 7 9 acroa in Lot 17, 39 .60 acroa in Lot 18 and 20 .09 acrea in Lot 19 Soc. Ij, T21S R16E SLMeM. Tota l area i r r i g a t e d i a 
1 3 6 2 . 7 1 a c r o a . 
Tills c e r t i f i c a t e o n t i t l o a tiio holder to una only suf f i e l e n t wator from a l l r i g h t s co/obined to c o n s t i t u t e an economic duty without 
w a s t e . 
The works employed in t h i s ajpropria t i o n uro to bo operated and maintained in such manner and c o n d i t i o n as w i l l prevent was to of 
wator . 
3\\\ llilitnCSS 1UIhereof, I have hereunto id my lianJ and d//iveJ ihe seal 0/ my office ihii 13th dd y 0f ptetobor , 19 52 
~ vi i z ^ i) yt o / o P , ^ ^ U JoTftpliMrT'racy, STATE E N G U E R 
Ceit. N o -I46I7 F<i|jc No 2 of.. . 2... rage*. IJ \l 
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VERIFICATION 
STATE OF UTAH ) 
) ss 
COUNTY OF EMERY ) 
Lee R. Thayn and A. Leon Thayn, being duly swornf depose and 
say that they are authorized on their own behalf to execute 
and file the foregoing "Application for Exemption of Small 
Hydroelectric Power Project from Licensing"; that they have 
read said application and are familiar with the contents 
thereof; and that all statements of fact therein set forth 
are true and correct to the best of their knowledge, infor-
mation, and belief. 
Lee R. Thayn (J 
 (j A, Leon Thay s 
SUBSCRIBED AND SWORN to before me this J<j^(? day of / / ^ ^ < ^ ~ 7 * , 1982. } ~ _
 {~ -<— 
Norarv Public for tne State ot Utah 




An existing dam and canal are used to divert flows of the 
Green River for gravity and pumped irrigation purposes about 
6 miles north of the town of Green River, Utah. The Green 
River's drainage area above the site is over 40,000 square 
miles. The approximate site location is latitude 3 9 degrees 
5 minutes north and longitude 100 degrees 9 minutes west. 
River flows at the site have been regulated upstream by 
Flaming Gorge Reservoir since November of 1962. Records of 
available flow at the USGS gaging station, "Green River at 
Green River, Utah" (No. 09315000), were utilized in produc-
ing a daily flow duration curve for the site, as shown on 
Figure A-l. 
EXISTING FACILITIES AND OPERATION 
The existing facilities are shown on Figure A-2 and consist 
of a diversion dam across the Green River, pumping plant, 
canal extending from the diversion dam to the pumping plant, 
and a slide gate structure near each end of the canal. 
Diversion Dam 
Type: Rock and timber crib with concrete overlay 
Height: 8 feet maximum 
Length: 840 feet 
Crest Elevation: 4079 msl 
Impoundment: No significant impoundment area or 
volume 
A-l 
Date of Construction: 
Original Timber Crib: 1906 
Concrete: 1936 
Pumping Plant 
Function: Lift 35 cfs, 42 feet to sidehill canal on 
west side of the county road 
Pump Type: Hydraulic turbine belt-drive, non-electric 
pump 
Turbine Nameplate Data (two identical units): 
Leffel Hydraulic Turbine 













Operation: 600 cfs is diverted from the Green Rive: 
into the existing canal. 35 cfs is 
pumped up 4 2 feet to the Forty Two Foot 
Canal. ' 60 cfs passes the pumping plant 
into the gravity irrigation canal. 
505 cfs passes through the turbine to 
turn the pump and returns to the Green 
River. 
Pumphouse: Steel building on concrete substructure 
Cana! 
Type: Excavated unlined earth 
Capacity: 600 cfs 
Length: 2,500 feet 
Bottom Width: 40 feet, average 
A-2 
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PROJECT OWNERSHIP AND 
EXISTING FACILITIES 
THAYN HY0R0ELECTRIC PROJECT 
Top Width: 60 feet, average 
Max. Depth: 8 feet 
Upper Slide Gate Structure 
Capacity: 600 cfs 
Number of Gates: 8 
Gate Type: Wood leaf 6f x 6f 
Steel stem 
Manual hoist 
Lower Slide Gate Structure 
Capacity: 60 cfs 
Number of Gates: 2 
Gate Type: Wood leaf 5f x 51 
Steel stem 
Manual hoist 
PROPOSED HYDROELECTRIC POWER DEVELOPMENT 
The Thayn Project development will include construction of a 
power plant south of the existing pumping plant, enlargement 
of the canal, replacement of two existing gate structures, 
and construction of a new power transmission line. The pro-
posed mode of plant operation will be run-of-river. Avail-
able flows up to the plant design capacity of 3,800 cfs will 
be diverted into the canal, with any excess flow passing 
over the diversion weir. 
The power plant will consist of a 63- by 114-foot reinforced 
concrete powerhouse structure housing twin horizontal, full-
Kaplan tube turbines. Each turbine will drive a three-phase 
A-3 
synchronous generator through a speed increaser. Each gen-
erator will be rated at 2,000 kilovolt-amperes (kVa), 
0.9 power factor. Interconnection of the plant with the 
Utah Power and Light Company system will be accomplished by 
the construction of approximately 6 miles of new 12.5-kV 
three-phase transmission line along the existing county road 
into the town of Green River. In Green River, the line will 
be connected into the 12.5-kV bus at the existing Green 
River Substation through a new circuit breaker and 
accessories (refer to Figure B-l). 
The existing pumping plant will be deactivated and the tur-
bine-driven pumps that it houses will be removed and sold. 
It is anticipated that no modification of the existing di-
version weir will be required. 
The existing diversion canal will be enlarged from its pres-
ent capacity of about 600 cfs to 4,100 cfs. The present 
upper canal gate structure will be replaced by a larger one 
to accommodate the enlarged canal. The gate structure will 
be sized to pass the canal design discharge of 4,100 cfs. 
The irrigation canal headgate currently located near the 
pumping plant will be removed and replaced by a structure of 
similar function to be constructed south of the new power-
house. These features are described more completely in the 
Exhibit G drawings. 
Estimates of energy production were obtained by analysis of 
the site flow duration curve and tailwater rating curve 
(Figures A-l and A-3) along with manufacturer's turbine per-
formance curves. 
A-4 
The project development, including license exemption, acqui-
sition of necessary permits, design, and construction, is 
scheduled to take approximately 3 years to complete. Com-
mercial power generation is scheduled to begin in May 1985 
(see Figure A-4). Pertinent data on project features and 
costs are summarized in Tables A-l and A-2. 
PROJECT OWNERSHIP 
The project right-of-way lines and legal descriptions are 
shown on Figure A-2. Parcels A and B within Lot IV of 
Sec 17 T20S R16E SLB&M are owned by the applicants. The 
remainder of Lot IV is owned by the Green River Canal Com-
pany. Lot III of Sec 17 is owned by the United States and 
is administered by the Bureau of Land Management. All other 
project lands in Sec 17 (those east of the meander line of 
the Green River) are owned by the State of Utah and are 
administered by the Division of Lands of the Department of 
Natural Resources. 
Part of the proposed project extends into Sec 20 T20S R16E 
SLB&M. These lands are owned by the applicants, the Green 
River Canal Company, and the State of Utah. 
The existing diversion dam and canal were built in 1906 and 
enlarged in 1936 by the Green River Canal Company. The ap-
plicants1 use of these facilities is covered by an agreement 
between the applicants1 predecessor and the Green River Canal 
Company dated April 5, 1952. A new agreement between the 
parties covers the proposed enlargement of the canal, con-
struction of the new power plant, and future operation of 
the facilities. 
A-5 
Other facilities include a private take-out at Willow Bend a 
mile upstream of the project. Boaters taking out at this 
facility are assessed a fee. Another facility includes the 
Green River State Park in Green River. This is a full ser-
vice campground complete with a large concrete boat ramp. 
This facility has the only concrete boat ramp in this reach 
that provides convenient take-out for the larger boats, for 
which upstream take-out is extremely difficult. 
Historical and Archaeological Resources 
Historical records of the project indicate that an original 
wing dam was built at the existing damsite by a group of 
citizens organized as the Blake City Water Ditch Company in 
1880. A few years later a spur dam was built just across 
the river by the East Side Irrigation Company. In 1880 the 
Blake group formed the Green River Irrigation Company and in 
1904 transferred its stock and water rights to the Green 
River Canal Company (an apparent successor to the Green River 
Irrigation Company). At that rime the ditch was enlarged 
and called the Gravity Canal. 
In 1906 the Pearson and Taft Company entered into an agree-
ment with the Green River Canal Company, allowing them to 
enlarge the dam and extend it across the river to connect 
with the East Side Irrigation Company's spur dam. The Pear-
son and Taft Company also installed two turbines and water 
pumps that lifted water some 42 feet to a new canal to irri-
gate their newly purchased land. After a washout the next 
year, the dam was rebuilt. Several modifications have been 
made since, including covering the rock crib with concrete 
in the mid-19 30fs. During that period the Wilson Produce 
Company acquired the property and water rights of the Pear-
son and Taft Company. The two turbines were replaced in 
E-25 
1948. Thayn Ranches purchased the property and water rights 
from Wilson Produce Company in 1981. 
In 1914 a power plant was installed at the water pump station 
to provide electricity to the City of Green River. Because 
of operational problems, it was shut down in 1927 and sold 
to Utah Power and Light, which then included Green River in 
its service area. The generator and transformers were re-
moved, but the power turbine remains unused at the site. 
An examination of the Utah Division of State History files 
was conducted by a state cultural resource advisor, and no 
known antiquities or historical resource sites were found 
within the boundaries of the project (see Agency Consulta-
tion section). 
A field study of the existing facilities was conducted by a 
qualified archaeologist and a historic architect. Results 
revealed that no significant prehistoric cultural resources 
exist at the project site. Because of numerous renovations, 
the pumphouse is not of National Register quality. However, 
some of the machinery associated with the original construc-
tion of the pumphouse appears to be of National Register 
quality. 
Historical and archaeological resources of considerable 
value are located upstream of the project site. These 
resources, located in Desolation Canyon, were designated a 
National Historic Landmark in 1969. The landmark is the 
site of many Indian petroglyphs and pictographs, and extends 
from Nine Mile Creek 65 miles north of the project to 
Florence Creek 20 miles north of the project. This area is 
also overlain by the Flat Canyon and the proposed Nine Mile 
Canyon Archaeological Districts. Management of these 
E-26 
resources has been further formalized in a management plan 
completed by the BLM in 1979• The area covered in the river 
management plan extends through Gray Canyon to Swaseys Rapid 
about 4 miles north of the project. 
Scenic and Aesthetic Resources 
The project reach is located on the Green River 6 miles north 
of Green River, Utah. The general visual impression of the 
reach is a wide, moderately flowing, slightly meandering 
river passing through highly developed irrigated cropland, 
and less developed pasture/rangeland. 
Within the 3,000-foot project reach, the river makes one 
sweeping bend in the form of a crescent. The east river 
bank rises steeply and provides little or no shore during 
all but low flow periods. The west bank is paralleled by 
the intake canal, which is set back from the shore about 10 
to 50 yards. A gradual slope between the canal and river 
provides shore along the west bank. Dense to moderately 
dense riparian vegetation is established along the river's 
banks. Cottonwood trees and willows are prevalent through-
out the reach. 
The river ranges between 920 and 280 feet wide from the weir 
to the proposed tailrace of the powerhouse. In the project 
area, the river is widest about 1,000 feet below the weir 
and narrows to 280 feet near the tailrace. During high 
flows (5000 cfs+), the river forms two distinct channels. 
The second channel flows water about 5 0 percent of the time. 
The channels merge about 2,000 feet below the weir, creating 
several bars in the river. The largest bar is vegetated and 






C O P T 
A R T I C L E S 0? I N C O R P O R A T I O N 
0 F 
GRE2N RI72R CAtfAL COrrpANT 
: :oOo: : 
£N0".7 ALL i a i BY THZSE PR2S2NTS: That v/Q f the undersigned, a l l of 
whom are residents of the State of Utah, have this 25th day of Feb. A.D. 
1904, voluntarily associated ourselves together for the purpose of forc-
ing a corporation under the laws of the state of Utah. And we hereby 
certify, declare and agree as follows: 
ARTICL3 I . 
This corporation shall be known by the name ajid style of GRZZtf RIT£R 
CANAL COMPANY. 
ARTICL2 I I . 
The place of organization of this corporation is Green River, Zmery 
County, Utah, and the names and place of residence of the incorporators, 
and the number of shares of stock actually subscribed by each, are re-
spectively as follows: 
NAJES 
J . T. F a r r e r 
2 . S . F a r r e r 
A. A. F a r r e r 
3 . C. F a r r e r 
Thos . F a r r e r 
Fred. F a r r e r 
C. p . Johnson 
^ e i l s Johnson 
I r a S u t t o n 
3 . Henr ie 
C. H a l v e r s o n 
? . P . Ful lmer 
? . P. Burr 
Q. S . G i l l i e 
«T. Garbage 
3 . D a h l i n g 
? . J a c o b s 
P. P o l i t i n o 
? . P o l i t i n o 
J . Chiodo 
'?. 2 . ?oy 
J . A. Z l d e r : 
J . '7. Smith : 
Schoo l D i s t . : 
?rank Zlaione : 
A., c . S u t t o n : 
1'. Hartnan : 
N. Ol sen : 
? . Cook : 
Lowens te in & Co* : 
: SHA.RZ3 
: 721 .36 
: 254 .40 
: 190 .30 
: 2 2 1 . 0 1 
: 175 .70 
: 3 . 1 3 
: 635 .00 
: 159 .00 
: 127 .20 
: 2 2 . 2 6 
: 74 .73 
: 15 .90 
: 1.06 
: 69 .96 
: so.ae 
1.C6 
: 66 .78 
: 11 .13 
: 3 3 . 9 2 
: 19 .08 
: 53 .26 
1.59 : 
3 . 1 8 : 
1 .59 : 
19 .08 : 
4 7 . 7 0 : 
3 . 9 8 : 
6 .36 : 
74 .73 : 
3 .18 : 
: x^Cil^S : RAJLJ!* 
: 227 .00 : 3 1 5 . 9 0 
: 3 0 . 0 0 : 
: 6 0 . 0 0 : 
: 6 9 . 1 - 2 : 
: 5 5 . 1 - 4 : 
: 1 .00 : 
: 200 .00 : 
: 50 .00 : 
: 40 .00 : 
: 7 . 0 0 : 
: 2 3 . 1 - 2 : 
: 5 . 0 0 : 
: 0 . 0 . 1 - 3 : 
: 2 2 . 0 0 : 
: 1 6 . 0 0 : 
: 2 1 . 0 0 : 
: 3 . 1 - 2 : 
: 1 0 . 2 - 3 : 
: 6 .00 : 
: 1 6 . 3 - 4 : 
0 . 1 - 2 : : 
1 .00 : : 
0 . 1 - 2 : 
6 .00 : : 
15 .00 : : 
1 . 1 - 4 : : 
2 .00 : : 
2 3 . 1 - 2 : 
1 .00 : : 
: TALUS 
: 3 3 6 0 9 . 3 0 
: 127 2 . 0 0 
: 9 5 4 . 0 0 
: 1 1 0 5 . 0 5 
: 3 7 3 . 4 8 
1 5 . 9 0 
: 3 1 3 0 . 0 0 
: 7 9 5 . 0 0 
: 6 3 6 . 0 0 
: 1 1 1 . 3 0 
: 3 7 3 . 6 5 
: 7 9 . 5 0 
: 5 . 3 0 
3 4 9 . 8 0 
2 5 4 . 4 0 
: 5 . 3 0 
: 3 3 3 . 9 0 
: 5 5 . 6 5 
1 6 9 . 6 0 
9 5 . 4 0 
: 2 6 5 . 3 3 
7 . 9 5 : 
1 5 . 9 0 : 
7 . 9 5 : 
9 5 . 4 0 : 
2 3 8 . 5 0 : 
1 9 . 8 8 : 
3 1 . 6 0 : 
3 7 3 . 5 5 - : 
1 5 . 9 0 : 
: ACRES SU? 
: 1 8 4 . 0 0 . 
: 7 5 . 5 0 \ 
: 1 7 7 . 2 7 \ 
: 3 3 . 1 5 N 
: 3 6 . 0 0 
: 
: 2 5 3 . 4 0 
: 2 3 . 0 0 
: 2 0 . 0 0 
: 8 0 . 0 0 
: 4 0 . 0 0 
: 4 1 . 5 0 
: 15.CO 
: 5 0 . 0 0 
: 6 . 0 0 
. 
l .so ; 
3 3 . 0 0 } 
/ 
2 . 0 0 / 
" ' -33 .00' 
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A. Get ty , Eallam L Co. and the S t a t e ; 69 .43 
Treasury : 929,44 : : 4647.21 : 
TOTALS ' : 4000.00 : 965 /7-12 : :20000.00 : 1294.75 
Sunnary — 
C a p i t a l Stock 4000 s h a r e s a t 35.00 p e r s h a r e — 320000.00 
Treasury Stock 929.44 sha res S 4 , 6 4 7 . 2 1 
I n d i v i d u a l Stock 2070.56 " 15352.79 20000.00 
Acreage — 
Acres I r r i g a t e d 965.60 
Acres not I r r i g a t e d 329.15 
T o t a l Acres Under Ditch 1294.75 
965/7-12 Acres I r r i g a t e d a t 315.90 p e r ac re v a l u a t i o n 315352.79 
ARTICL2 I I I , 
The time for which said c o r p o r a t i o n i s t o e x i s t i s f o r a pe r iod of 
f i f t y yea r s f roc and a f t e r data of i t s i n c o r p o r a t i o n , 
ARTICLE 1 7 . 
The object and p u r s u i t of bus ines s agreed upon by t h i s company Is 
t o c o n s t r u c t , nanage'and main ta in a c a n a l t taken from a p o i n t on Green 
River , and descr ibed as fo l lows , t o - v / i t : * 
Commencing a t the *7est s ide of Green River , in the N o r t h e a s t four th 
of the Southeast four th of Sec t ion Seventeen, Township Tv;enty Sou th , 
Range S ix teen East of Sa l t Lake Mer id ian , thence in a s o u t h e r l y d i r e c t i o n 
for a d i s t ance of about e i g h t and one-ha l f n i l e s (8 1-2) t o i t s t e m i n u s 
a t the c o m e r of the Southwest f ou r th of the Nor theas t (7) f o u r t h and the 
Southv/est fourth of the Northwest f o u r t h of the Sou theas t f ou r th of Sec-
t i o n S ix teen (15) Township Twenty-one (21) South, Range S i x t e e n (16) 
East of Sa l t Lake Meridian, for t h e purpose of d i v e r t i n g t h e wa te r cf 
s a id r i v e r from i t s p resen t channel and causing i t to flow through said 
canal the reby making p r a c t i c a b l e the i r r i g a t i o n and c u l t i v a t i o n of l a rge 
t r a c t s of land h i t h e r t o unava i l ab le fo r a g r i c u l t u r a l purposes except t h a t 
which has been nade so by the water t h a t has run through the s a i d cana l , 
and to t h i s end the conpany nay c o n s t r u c t and ma in t a in a l l n e c e s s a r y dans, 
head-ga tes f lunes and o the r or d i f f e r e n t neans which nay be n e c e s s a r y to 
c o n t r o l , r egu la t e and d i s t r i b u t e the s a i d wa te r for t h e purposes h e r e i n 
mentioned, and to p r o t e c t and defend t h e sane and t o t h e s e ends t h e com-
pany nay do a l l or any ac t or a c t s luw-fu l and proper in t h e p r e c i s e s . 
ARTICL3 7 . 
The p r i n c i p a l p lace of bus iness and the p lace of t he g e n e r a l bus iness 
of s a id corpora t ion i s and s h a l l be i n Green River , Snery County, Utah. 
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ARTICIS VI. 
The amount of the capi tal stock of said corporation sha l l be 320,000 
(Twenty thousand dollars) divided into FOUR THOUSAND SHAKES (4C00 shares) 
of the par value of Five dol lars (*5.00) per share . 
AKTICL2 VII. 
The number and kind of i t s off icers s h a l l be as follows: 
A President , a Vice-President, a Secre tary , a Treasurer and five 
(5) d i r ec to r s . 
No person shal l be e l ig ib le to hold off ice unless he is owner of at 
least ten (10) shares of the Capital Stock of the corporation as shown by 
the books of the corporation. The t e rn of off ice of the officers of the 
corporation shal l be one year and u n t i l t h e i r successors are elected and 
qual i f ied. A vacancy in any office sha l l be f i l l e d by the board of d i r -
ectors u n t i l the next regular stockholders ' nee t ing . Any officer cay be 
removed by vote of the majority of tne s tock-holders , at a meeting called 
for the purpose, notice of v/hich sha l l be given in wri t ing , s ta t ing the 
purpose of the meeting, at leas t five (5) days previous to the la ta of such 
meeting, A11 elections sha l l be by b a l l o t , and each stock-holder sha l l 
be en t i t l ed to one (1) vote for each share, or mu l t ip l i c i t y thereof, of 
stock held by him, and may be represented a t any meeting or elect ion by 
proxy or at torney, duly constituted or appointed in wr i t ing . A majority 
of the stock of the corporation which sha l l have been subscribed must be 
represented and voted at each e lec t ion . The person receiving the highest 
number of votes cast at any elect ion, for each o f f i ce , sha l l be elected 
thereto . If there shal l be a fa i lure to hold any elect ion at the time 
herein specif ied, a meeting must be called by the board of d i rec to rs , for 
the e lect ion a t a subsequent date, of v/hich meeting the stock-holders sha l l 
be given a t least ten (10) days notice in wr i t i ng , which notice sha l l 
s ta te the object of the meeting, the place thereof, and sha l l be mailed 
to each stock-holder or delivered to hin in person. The President , Vice-
President, Secretary and Treasurer sha l l be elected by the 3oard of Dir-
ectors , and no person shal l be e l ig ib le to office of President or Vice 
President unless he be a Director. 
AHTICL3 7 I H . 
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The annual meeting of the stock-holders s h a l l be held at ~reen 
River, Smery County, Utah, a t the office of the corporation, on the 
f i r s t Tuesday in January A.D. 1905, and annually thereaf ter . 
AHTICL2 IX. 
Meetings of the Board of Directors nay be held a t the regular place 
of business of the corporation or a t any other place in the State of Utah 
that the Beard may designate,. Three members of the 3oard of Directors 
sha l l const i tu te a quorum at any meeting of said board and such quorum is 
authorized and empowered to transact the business of the corporation or 
exercise the corporate pavers thereof. 
ARTICL2 X. 
The election of officers shall hereafter be had at the regular an-
nual meeting of the stock*-holders. Until the first annual meeting and 
general election the following named persons shall act as officers of 
the corporation, to-wit: 
C. P. Johnson, President, J. T. Jarrer Tice President, 7ran£ Cook: Secretary, 
Frank Cook Treasurer; and the said C. P. Johnson, J. T. Farrer, Chriss 
Falverson, niels Johnson, together v/ith Ira Suttcn shall constitute the 
Board of Directors. 
A3TICL3 XI. 
Any off icer of this company may res ign his office by f i l ing a wri t -
ten resignation w i th the Secretary of the company, and the Secretary may 
resign by f i l i n g a like resignation v/ith the President of the company, 
~3TICL3 ICII. 
The dut ies of the officers sha l l be as prescribed by the by-laws. 
^RTICLS XI I I . 
The 3oard of Directors shall have the pcr.ver to appoint a l l such 
agents and other officers of this company as to them sha l l seem proper 
and shal l adopt such by-laws for the government of the company as may be 
deemed necessary by them, provided however tha t no by-law shal l be bind-
ing upon t h i s company without f i r s t having obtained the approval of a 




All certificates of stock shall be of such design as nay be deter-
mined upon and shall be signed by the President and countersigned by the 
Secretary. 
ARTICL3 XV. 
THE ASSESSMENTS and proceedings thereon, together with the sale of 
delinquent stock shall be as provided by LA1V; provided said treasury stock 
shall not be assessable untill it shall have been disposed of by the ccn-
pany and certificates issued therefore. 
ARTICL2 X7T. 
S p e c i a l m e e t i n g s may be c a l l e d by t h e b o a r d of d i r e c t o r s w h e n e v e r 
t h e b u s i n e s s of t h e c o r p o r a t i o n r e q u i r e s s u c h m e e t i n g s a s p r o v i d e d b y 
t h e b y - l a w s . 
A R T I O L S ZVTI. 
Tl i i s company does h e r e b y t a k e , p u r c h a s e and r e c e i v e t . i e p r o p e r t y 
h e r e i n b e f o r e d e s c r i b e d , c o n s i s t i n g o f a CAIT^L and './ATER rlltzOS, t o g e t h e r 
v / i t n a l l dames , h e a d - g a t e s ana a p p u r t a n a n c e s t h e r e u n t o b e l o n g i n g , i n s c r i b -
ed and m e n t i o n e d i n a c e r t a i n DEED OF THuST t o t h e Z?3zZl RZTrZH CArAL 
CClGUIFf, s a i d p r o p e r t y i s needed by s a i d company f o r t h e p u r s u i t h e r e i n 
a g r e e d u p o n , and t h e s a i d s u b s c r i p t i o n t o t h e c a p i t a l s t o c k c o n s i s t i n g 
of t h e s a n e , which i s h e r e b y t a k e n and e x c e p t e d i n f u l l papment of s a i d 
s u b s c r i p t i o n and t h e c a p i t a l s t o c k i s d e c l a r e d p a i d i n f u l l . The f a i r 
cash v a l u e of s a i d p r o p e r t y i s T./ZTTTY THOUSAND DOLIARS (20 ,COO). 
ARTICL3 : ? / I I I . 
The p r i v a t e p r o p e r t y of t h e s t o c k - h o l d e r s s h a l l i n no c a s e be 
l i a b l e f o r t h e d e b t s or o b l i g a t i o n s o f t h e c o r p o r a t i o n . 
IN \fI7ltZSS "THEREOF v/e have h e r e u n t o s u b s c r i b e d ou r na~.es and p l a -
ce s of r e s i d e n c e , t o g e t h e r v / i t h t h e number of s h a r e s of s t o c k by u s 
r e s p e c t i v e l y s u b s c r i b e d : 
HAKES PIAC3 07 RESIDE! C3 SHARES 
1. J . T. F a r r e r Green R ive r , Smery Co. , Utah. 721.86 
2. E. S . F a r r e r pe r JT? do do 254.40 





























H. C. F a r r e r 
Thos Farrer 
Fred F a r r e r p e r A . A . F . 
0 . P . Johnson 
N i e l s Johnson 
I r s S u t t o n 
Sphr Henr ie 
Chr i s H a l v e r s o n 
F. P. Fu l lmer 
J . P . Burr by ? . P . F u l l u e r 
D. S . G i l l i e s , S.C.G. 
Jo Garbage 
E. Dahling" 
LIrs. • Frank J a c o b s 
P e t e r P o l i t i n o 
Frank P o l i t i n o 
Joe Chiodo 
7f. S . Foy 
J . Vf. Smith 
S c h o o l D i s t r i c t by 
Geo, A. S t a n t o n , S e c y , 
F. "ayone 
A. C« S u t t o n G.A.S . 
Matt Martman J . T . L . 
N e i l s Olson 
Frank Cook 
Loweos te in .!. '.Tamer 
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2 2 1 . 0 1 
1 7 5 , 7 0 
3 . 1 8 
5 3 6 . 0 0 
1 5 9 . 0 0 
1 2 7 . 2 0 
2 2 . 2 6 
7 4 . 7 3 
1 5 . 9 0 
1.C6 
5 9 . 9 6 
5 0 . 8 8 
1 .06 
6 6 . 7 8 
1 1 . 1 3 
1 9 . 0 8 
5 3 . 2 6 
1 .59 
3 . 1 8 
1.59 
1 9 . 0 8 
4 7 . 7 0 
3 . 9 8 
5 . 3 6 
7 4 . 7 3 
3 . 1 8 
STATS OF UTAH, ) 
: SS. 
COUNTY OF 2.2HT. ) 
On t h i s t w e n t y - f i f t h day of February A* D. 1904, p e r s o n a l l y 
appeared before ne C. P. Johnson, I r a Su t ton and Nie l s Johnson, t h r e e 
of the s i g n e r s of the foregoing a r t i c l e s of i n c o r p o r a t i o n , v/ho each 
duly acknowledged t o ms t h a t he executed the s a n e , and each for h imself , 
being f i r s t duly sworn, deposes and s a y s : That i t i s bona f i d e h i s 
i n t e n t i o n , and the i n t e n t i o n of the s a id c o r p o r a t i o n to convenee and c a r r y 
on the bus iness and e f f ec t t h e o b j e c t s for which sa id i n c o r p o r a t i o n 
i s formed, as s t a t e d in the foregoing a r t i c l e s of i n c o r p o r a t i o n , and I 
v e r i l y b e l i e v e t h a t each p a r t y t o s a id agreement has pa id or i s ab le 
to pay and w i l l pay the amount of h i s s tock s u b s c r i p t i o n . 
C. P . Johnson 
I r a Su t ton 
Nie ls Johnson 
Subscr ibed and sworn t o before me t h i s 25 day of February A. D. 
1904.-
Thomaa L« IlcCarty 
(SZAL) Notary Publ ic* 
Uy commission exp i res October 26, 1907. 
r-rrlti h^mM^M 
FOHM C 2 A I t O O | ) H t ' l I C A I K 
CERTIFICATE OF APPROPRIATION OF WATER 
S T A T E O F U T A H •""'" 
Z> 
A P P L I C A T I O N N O . _ H h 7 9 CKHTll-'lCATE NO ! l6 l l_ 
5 . ii. WILSON, H. J . WILSO!lf LOIUN V/ILSOIJ, S'JV^VJIT iJJLSOIl, AND FRAIJCI5 WIlJS0ll9 
NAMK A N D A D D H E S S OP A P P K O P I U A T O R EliA .'.ML^U PiMMJCE CIIMPAI/Y, -A COPAIlTirJtSIll?, ..UOELJIJlIYi3l,_UTiVl 
S O U K C K O P S U P P L Y GilE^' JilVIH - 1N_ _ J-^LJIY COUNTY. UTAH: QaSSH.IlIY'm DHAINAOK Altli 
Q U A N T I T Y OlMYATKH- . - lUFiTY-FIVE ( 3 5 . 0 ) S3C^::n=F.E2*r PKIOHITV O P RIGHT )i;)Vu:BEft_17, 3911 
P P K I O H A N D NATLMMi O P l i s i * EBftli.HAR»:il.1JT1 JMEEl!mJLJ)g_£ACH YEAR FOR.IRRIQATIQlLElQlJaaSS 
IWuTCaS, 'i taii been made \o appear to the satisfaction of the undersigned thcit the appropriation o/ water has been perfected iii accordance with the Liius of Vu 
tEliri'rfiU'P B* •* ^>^"'T» I'*1* I JDSEFiLK*. T:L*CY .die duly uppoiuifd, qiuili/icd and acting State Engineer, by author 
uf the Laws of Utah, do hereby certify thai said appropr\aior \s ami L'd to the use of water as herein set out, subject to prior ri»lii5, i/ <iuv, jm- dnvision and use as follows, to it 
on 
Tho wator appropriated ia y io ldod by Green River , d ivor tod therefrom by means of a c i r c u l a r , r e i n f o r c e d c one re to dam, construe tod 
a rock f i l l and tlinbor b a s e , into what ia known us thu "Main Gravi ty Canal" f a t a po int s i t u a t e d 1160*03* E h5h3.0 f t . from III Cor. S e c . 
20 T20S R16E SI.BxH. Aftor bcin^ divortod in to tho abovo-wintionatJ canal i t i s conveyed in a Souther ly d i r e c t i o n a t o t a l d i s t a n c e of 
? 3 0 0 . 0 f t . to a pump house w'-iero i t ia l i f t e d Ij2.0 f t , in to what iti known as the "Forty-Two Foot P i t c h " , by a c e n t r i f u g a l pump operat ing 
power provided by two v e r t i c a l t u r b h u s . The water , a f tor be ing l i f t e d i n t o the Forty-Two Foot D i t c h , i s conveyod in a general Souther ly 
d l r o c t i o n through HEiWdi S e c . 20 T205 R16E sLa<H to tho f i r s t p o i n t of d i s t r i b a t i o n . Tho water c o n t i n u e s i n a general Eouthorly d i x o c t i o 
down tho a f o r e s a i d d i t c h on tho West boundary of tho i r r i g a t e d land through SE{fM;, EisW4 S o c . 2 0 | 1ft/; S e c . 2 9 | SE^KEi, S E 4 S o c - 3°J E £ , 
SET.SW; S o c . 3 1 , nforoaaid township and r a n g e , through Lota 3 , 6 , 1 0 , 1 3 , HE Cor. Lot 1 8 , and Lot 19 S e c . ! j , T21S R16B SLB&M. Tho water 
appropriated i a , during the period from March 1 t o Docoiuber 1 of ouch year , i n t e r m i t t e n t l y d i s t r i b u t e d from the above-doacribod d i t c h and 
used t o i r r i g a t e land embraced within S$!;E<, SEjH..^, E-SW;, SE;4 S o c . 20r;Tl£N!'-, SW{NE*f NE*N^, S$M\, SW* S e c . 29) NE;SE}, s iSE* S o c . 3C 
E*, SEjsui Sec. 3 1 | IMjlW-i, SWJSU« Soc. 3 2 , a l l i n T20S R16E SLBScMj Lota 2 and 3 , Sec . 3 , and Lota 1 , 2 , 3 , 6 , ? , 6 , 9 , 1 0 , 1 3 , Ui , 1 5 , 
16 , 1 7 , 18 and 1 9 , Sec . U T21S R16E SLa^M, mora d d f i n l t o l y d e s c r i b e d as f o l l o w s i SV^riE^, 5 . 0 0 ucros in SE-«NE;., 9 .57 acroa in SL^N^, 
13 .63 acroa in NE;SWi, 5 .65 acres in SE^Sl^, U*.73 acroa in Ni^SEi, NW4SE4, SUjSEj, 21 .00 acres in SE{SE-; S O C . 20 , 12 .20 acroa in NE^NE;, 
M J J N E J , l q . 1 2 ocros in SWJ.NE;, 37 .00 acros in NE;U.-.'.., 35 .57 acres in SWilM-<f 3 8 . 7 5 acres in SE^tf.^, 3 b . 0 0 a c r e s in NEiSlH* 3°«50 acres in 
t-ORM C 4 - A 2UOO 
M'SVll, 3 9 . 5 0 acroa In SW*SUi, Di .30 acres in SliJswJ, Soc . 29j 3h .39 acroa in N S J S E J , 1 6 . 0 0 acros In SWjSEi, 3 9 . 5 0 acres in SE*SEi S o c . 
3 0 ; 3 8 . 0 0 acroa in N^HE}, 29.5b acroa in ir/^JEj, 3 1 . 0 1 acroa In 5WJttJ , 2 0 . 0 0 acroa in SE}HE}, 2 .58 acrea in SE-«S\H, 1 1 . 5 0 acres in 
NEiSE-i, 35J»0 ucroa in ir^SE^, 39*50 acroa in 5W;3E(, 3 9 . 0 0 acroa In SE;5E< S o c . 31J 1 9 . 5 0 acroa i n WjlMj ami 13 .h2 acroa In S\l\s\l\ 
Sec* 32$ T203 H16E SLUM-!) 3 . 2 1 acroa In Lot 2 , 5 .96 acroa in Lot 3, S e c . 3 , 39 .5h acroa in Lot 1 # 1 0 . 6 2 acroa i n Lqt 2, 10 .58 acroa 
i n Lot 3 , lO.ljO acrea des ignated Parcol IJo. 1 and lj.52 acroa d e s i g n a t e d Parcol Ho. 2 In l o t 6; 39*68 acrea in Lot 7 , 3 9 . 8 0 acrea in 
Lot 8 , 3 9 . 7 9 acroa In Lot 9 , 39 .60 acres in Lot 10 , 3 9 . 6 5 acrea in l o t 1 3 , 3 9 . 7 9 acroa Ln Lot lJi, 3 9 . 7 0 acroa in Lot 1 5 , 3 0 . 8 8 acroa 
in l o t 1 6 , 3 9 . 7 9 acroa in Lot 17, 39*60 acros i n Lot 18 and 20 .09 acrea in Lot 19 Sec . Ut T21S R16E SLa'^ M. Tota l area i r r i g a t e d i a 
I 3 6 2 . 7 I a c r o a . 
This c e r t i f i c a t e o n t i t l o a the holder t o uso only s u f f i c i e n t water from a l l r i g h t s combined to c o n s t i t u t e an ocononic duty wi thout 
w a s t e . 
The works employed i n t h i s ajy>ropriation uro to bo operated and maintained in such manner and c o n d i t i o n as w i l l prevent waste o f 
w a t e r . 
3 l l l l i l i tncSS lHHlcrcilf, I have hereunto iet my hand aud affixed the jeal 0/ my office this 13th ddy 0f Pg.^9^9f . 19 52 
^ -ki • • , - n VI #* l r% r>
 v — - _wT Y^.. . . . * . „ ^ j , STATE ENG^EER 
Ceil. No.-—.l|4Sl7- I'W Ho 2 _ . . of Z Pages. 
Tab I 
Amendment of Exemption Application Project # 6643 
Mr. Kenneth S. Plumb, Secretary 
Federal Energy Regulatory Commission 
825 North Capitol St. N,E, 
Washington, D.C. 20426 
Dear Mr. Plumb: 
The following amendment to the Thayn Hydroelectric Project 
is submitted under, Sec. 4.35, (a) (2) (IV), of the 
Commission Regulations. 
We feel that the amendment to the project addresses all of 
the environmental concerns that has been delaying the 
approval of the exemption. We look forward to the 
consideration of the commission in this matter. 
Sincerely yours, 
Lee R. Thayn, A. Leon Thayn 
UtHaiDANTS EXHIBIT) 
JEXMBfTiia 5 * 7 i 
ISASENO. lU>n* 
UNfVIDBCE #4J 
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BEFORE THE FEDERAL ENERGY REGULATORY COMMISSION 
APPLICATION FOR EXEMPTION OF 
SMALL HYDROELECTRIC POWER PROJECT 
FROM LICENSING ( AMENDED ) 
Lee R. and A. Leon Thayn apply to the Federal Energy 
Regulatory Commission for an exemption for the Thayn 
Hydroelectric Project, a small hydroelectric project 
that is proposed to have an installed capacity of 
5 megawatts or less, from licensing under the Federal 
Power Act. 
The location of the project is: 
State Utah 
County Emery 
Nearby Town Green River 
Stream Green River 
The exact name and business address of the applicants 
Lee R. Thayn 
and 
A, Leon Thayn 
P.O. Box 436 
Green River, Utah 84525 
Telephone: 801/564-8221 
The &vac? name and address of each person authorized to 
act as agent for the applicant in this application are: 
Lee R. Thayn 
RFD # 1 Bo)( 240-D 
Price, Utah 84501 
Telephone 801/637—3322 
and 
A. Leon Thayn 
Box 436 
Green River, Utah 84525 
Telephone 801/564-8221 
L^ r- P. TjiE>/n and H- Leon 1 havn ^^irE! private catirenc DT 
the United States of America. 
The following ec hi bits and appendices are filed herewith 
and are made a part of this amended application: 
Exhibit A- Project Description 
Exhibit B General Location Map 
Exnibit E Environmental report Intro. 
Exhibit G Existing and Proposed Worl- s 
Lee R. and A. Leon Thayn request that the Commission grant 
their application for exemption of small hydroelectric power-
project;, ( as amended ) from licensing. 
Respectfully submitted; 
By 
Lee R. Thayn 
A. Leon Thayn 
VERIFICATION 
STATE OF UTAH ) 
) 66 
COUNTY OF EMERY ) 
Lee R. Thayn and A. Leon Thayn, being duly sworn, depose and 
say that they are authorized on their own behalf to execute 
and file the forgoing M Application for Exemption of Small 
Hydroelectric Power Project from Licensing "; as amended' 
that they have read said application and are familiar with 
the contents therof; and that all statements of fact therein 
set forth are true, and correct to the best of their 
knowledge, information, and belief. 
SXP* ft f\M tcu^— 
Lee R. T h a y n U A. Leon Thayn 
SUBSCRIBED AND SWORN to before me thisjK£iZ_day of 4/"'/ 
1987. ' 
f/A.. //,£--
Notary Public for the State of Utah 
My commission expires. ffla* Af /?// 
PROJECT DESCRIPTION 
SITE CHARACTERISTICS 
An existing dam, and canal are used to divert flows of the 
Green River for gravity, and pumped irrigation purposes, 
about 6 miles north of the town of Green River Utah. The 
Green River's drainage area above the site is over 40,000 
square miles. The approximate site location is latitude 39 
degrees 5 minutes North, and longitude 100 degrees 9 minutes 
West. 
River flows at the site have been regulated upstream by 
Flaming Gorge Dam since November of 1962. Records of 
available flow at the USGS gaging station, " Green River at 
Green River, Utah " ( No. 09315000 ), were utilized in 
producing a daily flow duration curve for the site, as shown 
on Figure A-l. 
EXISTING FACILITIES AND OPERATION 
The existing facilities are shown on Figure A-2, and consist 
of a diversion dam across the Green River, pumping plant, 
canal extending from the diversion dam to the pumping plant, 
and a slide gate structure near each end of the canal. 
DIVERSION DAM 
Type: Rock and timber crib with concrete overlay 
Height: 8 feet maximum 
Length: 840 feet 
Crest Elevation: 4079 msl 
Impoundment: No significant volume 
A-l 
Date of construction ( dam ) : 
Original Timber Crib: 1906 
Concrete: 1936 
PUMPING PLANT 
Function: Lift 35 cfs, water to irrigation 
canal on West side of road. 
Pump Type: 20 inch centrifugal, belt driven from 
turbines. 
Turbine Nameplate Data: ( Three identical units ). 
Leffel Hydraulic Turbine 
James Leffel Co. Springfield, Ohio. 
Head: 9 feet 
BHP: 180 
RPM: 84 




695 cfs is diverted from the Green River into 
the existing canal. 35 cfs is pumped up 42 ft. 
to the irrigation canal. 60 cfs passes the 
pumping plant into the gravity irrigation 
canal. 600 cfs passes through the turbines to 
drive the irrigation pumps. 
PUMPHOUSE: 









UPPER SLIDE GATE STRUCTURE: 
Capacity: 
No. of gates: 
Gate type: 
LOWER SLIDE GATE STRUCTURE: 
Capacity: 
Number of gates: 
Gate Type: 
Excavated unlined earth 
700 cfs 
2,500 feet 
40 feet average 




Wood 6'x 6' Steel stem 
manual hoist 
(to gravity canal) 
60 cfs 
2 
Wood Leaf 6'x 6' Steel stem 
manual hoist 
A-2 
SPRINGFIELD, OHIO, U. S. A. 





































































































































































































































































































2 5 3 
2360 
166 














































5 7 5 
3756 
171 












































































































































































































































































































































E X P L A N A T I O N O F A H O V L I A I I L L S 
11EAD = Effective head in feet. WATER^Cubic feet dischaigcd per minute. 
POWER = Full gate horsepower. SPEED = Number of revolutions per minute. 
We also build IMPROVED SAMSON turbines developing power and speed values 
HALF WAY between each of the different sizes of turbines given in above table. 
These IMPROVED VERTICAL SAMSON turbines to develop above power, speed 
and efficiency values, must be installed and operated substantially as given on page 3, 
Power Tobies Continued on page 8. 
A - 2 
PROPOSED HYDROELECTRIC POWER DEVELOPMENT 
The Thayn project development will include rebuilding, or 
replacing the turbines in place at the present time in our 
pumping plant on the Green River. The turbines now in use 
will be reworked to provide for adapting to electrical 
generating equipment. The turbines will have the same total 
capacity ( 600 cfs ) that has been historically diverted 
through the plant. 
The main structure of the plant will remain unchanged, a new 
steel building 30 x 80 - ft. will be erected on the present 
foundation. Improvements will be made to the trash rack6, and 
turbine compartment doors. The canal that conveys water from 
the dam to the plant will not be changed, since the capacity 
is adequate for this project. 
Since the primary purpose of the plant is to furnish 
irrigation water for approximately one thousand acres of crop 
land, and this use cannot be interrupted, the project will 
done one stage at a time. After completion of the first 
stage, the irrigation pumping will be changed over to use 
electric energy. The remaining turbine will be converted to 
generation. Interconnection will be made on existing Utah 




ENVIRONMENTAL REPORT INTRODUCTION 
The Amended Application for the Thayn Hydroelectric project 
FERC # 6643 has reduced the flow through the project, back 
to the same flow that has been historically used through the 
Pumping Plant for the past 50 years or more. 
The project will cause no change in the dam or conveyance 
canal to the project because the 600 cfs flow of water is 
already being used through the pumping plant. 
Since water flows, and all other basic elements of the 
pumping plant operation will be the same in the future as 
they have been in the past, the Thayn Hydroelectric plant 
development should have no impact on the Endangered Species 
in the Green River. 
Table A-l 
Turbine Type: Francis Open Flume (Leffel 56" vertical) 
No. of Units: 
Installed capacity: 400 KW 
Unit Discharge: 200 cfs each 
Unit Design Head: 9 Feet 
Average Head: 9 Feet 
Annual Production: 2.75 megawatt-hours 
Plant Factor: 83 percent 
Project Cost: $513,000 
Irrigation Energy: .82 megawatt hours annual 
Net Energy to Sell: 1.93 megawatt hours annual 





THAYN HYDROELECTRIC PROJECT 
COST SUMMARY 
THREE VERTICAL FRANCIS UNITS 
(1986 Cost Level) 
Account Description Cost 








Land & Land Rights 
Structures and Improvements 
Reservoirs Dams Waterways 
Waterwheels Turbines and Generators 
Accessory Electrical Equipment 
Miscellaneous Power Plant Equipment 


















Land and Land Rights 
Structures and Improvements 
Station Equipment 
Towers and Fixtures 
Overhead Conductors and Devices 
Underground Conduit 
Underground Conductors and Devices 
Roads and Trails 
Contingencies 







































AVERAGE DISCHARGE IN THE GREEN RIVER 
BELOW THE THAYN HYDROELECTRIC PROJECT 
AREA AND THE PROPOSED INSTREAM FLOWS 
1970 Average Instream Flow ( cfs ) 

























































GAGE NO. 0931! 








DAILY FLOW DURATION CURVE 
THAYM HYDROELECTRIC PROJECT 
PRELIMINARY DESIGN 
FERC EXEMPTION APPLICATION 
EQUIPMENT SPECIFICATIONS — 
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PROJECT SCHEDULE 
THAYN HYDROELECTRIC PROJECT 
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TabK 
IN THE ...S.EV.ENTH JUDICIAL DISTRICT COURT, IN A N D FOR THE 
COUNTY OF ?.^ B.?.N STATE OF UTAH 
IN THE MATTER OF THE GENERAL DETERMINATION \ STATEMENT OF WATER 
OF RIGHTS TO THE USE OF WATER, BOTH SURFACE AND J USER'S CLAIM 
UNDERGROUND, WITHIN THE DRAINAGE AREA OF THE PRICE ( CODE NO. SERIAL NO. 
RIVER AND OF THE DRAINAGE AREA OF THE GREEN RIVER ( 91 2V4 
FROM THE CONFLUENCE OF THE PRICE AND GREEN RIVERS \ 
TO THr. CONFLUENCE OF THE GREEN AND COLORADO RIVERS /
 M A P N O 144d 
EXCLUDING THE DRAINAGE AREA OF THE SAN RAFAEL RIVER 
IN UTAH 
NOTE: This blank is sent to you in accordance with Uiah Law. The information called for herein will be used io con-
nection with the adjudication of water rights on the above mentioned drainage area. All questions applicable to your claim 
must be answered fully, and one copy of this form must be f; ,ed with the Clerk of the District Court at 
P r * c e , Utah, within tixiy (60) days from date of service oi the atuched Notice. A copy shall be 
filed with the State Engineer, State Capitol. Salt Lake Ciry. Failure to file the atuched Sutement of the Water User's 
Claim with the Clerk of the District Court within the time stated will forever bar and estop you from asserting any right 
to the use of water from said drainage area. 
i. Name of Claimant ? r e e n River Canal Company 
Interest Claimed . 
2. Address Green R i v e r , Utah £4525 
3. Name of particular spring, spring area, stream, well, tunnel or drain from which water is diverted is 
Green River (uravity Canal)
 in ^W. County. 
4. Priority date claimed T.T. V Date when water was first used 
Date when work on diverting system was first **egun . Date when diverting system was completed 
Nature of work 
V Class of Right (Indicate by X ) : 
(a)..'*....Right to surface water initiated by beneficial use before 1903 Claim No. . . .7? 
(b) Right to underground water initiated before 1935 Claim No. . 
(c) Right decreed by court, cite citle of case 
(d) Application filed, State Engineer's Office N o Cert, of App. N o 
(e ) Right acquired by adverse use prior to 1939 
6. Nature (Indicate by X ) , Amount, and Annual Period of Use (bv month & day): 
( a ) . X ..Irrigation Sec. Ft. C 0 . C ^ S . . . f r o m - . ^ c h . . . ^ to ? ? . ? e m b e r . . . l . (both dates incl.) 
(b) x . Stockwatcnng Se,. Ft. &
 from ^ n u a r y 1 lo December 31 (both ^m ind) 
(c) X Domestic Sec. F t . . . . l n . c ' from ?3™*W..l to P ^ ^ b e r 31
 ( b o t h d a l e $ i n d ) 
(d) Municipal Sec. Ft. from to (both dates incl.) 
(e ) Sec. Ft. from. to (both dates incl.) 
7. Direct Flow Appropriation (must be described with reference to U. S. Government Survey Corner) 
(a) Point of diversion from spring, spring area, stream, well, tunnel, drain . * ^ . . . r . .T^...T.!r.V.a**fL . . ' . . . _ 7 . 
f t . fror,: the SE .Cor. , . . .Sec. 17 , T20S, iUGi:, S L ^ i . 
(b) Description of spring area 
(c) Point of rediversion or point of return to natural channel 
(d) If flow is intermittently diverted, list by number ox description, all rights involved 
8. Where water is used for irrigation purposes: 
(a) Area irrigated in legal subdivisions of land by 40-acre tract. (All sources of water for same land or lands must 
, , •. . .
 u , i„ N CLAIMS USCD FOR PURPOSZ DESCUlBLi,: 
be described in each instance by name or claim number). . . . . . . . .... ..... . . *. . .. ...7. . 7 7 . .77.7: 
294 
(b) Do you get water under a ditch owned by several users If so, give names of all users and 
divisions of interest 
9. Where water is used for Stockwatering: 
CO Nun.b.r ,„ each kind of „ock w „ „ « d h0C0^^l^J'^..^6^.}^.H°^8. 
(b) All sources of water for same stock. (Describe by name or claim number) 
10. Where water is used for Domestic: ^ 
<a) Number of families or their equivalent All sources of water for same use. 
(Describe by name or claim number) 
11. Where water is used for Municipal Purposes: 
(a). Name of city or town supplied Population 
Number of families Quantity of water 
12. Where water is used for a purpose not above enumerated: 
(a) Nature of Use Extent of Use 
::::::::::::::::::::::::::::::::::::::: ::'::::.:.'::::.:: :.....:...'-....:.:..4364 
13- Appropriation for Storage Purposes: 
(a) Name of reservoir .. 
(b) Location of reservoir by legal subdivisions described by 40-acre tracts 
(c) Maximum capacity of reservoir in ace feet : Year, consiructum commenced 
Completed : Water first used Is reservoir linjtcd on or off stream 
(d) Period of Storage from to (both dates wwl.). Period of use from 
to..;. (both dates inch). Maximum area in acres inundated Max. depth in feet 
Average depth in feet Is reservoir drained each year Maximum number of fillings per 
year Is reservoir used for equalizing purposes If feeder canal is used, give maximum 
carrying capacity in sec. ft 
14. Diverting Works: 
(a) Surface water diverting dam: Material composed of 
Max. length Max. height Max. width at bottom Max. width 
at top 
(b) Underground water diverting works: Is well flowing or pump Depth of well 
Diameter of well Length of drain Width of drain Depth of drain 
Diameter of drain Length Of tunnel Width of tunnel Height of tunnel 
Type of pump Capacity of pump 
(c) Surface and underground water conveying works: Length of ditch to first place of use Width of 
ditch at top Width of ditch at bottom Depth of water Grade of 
ditch per 1000 ft. Material through which ditch passes Maximum length of 
pipe line to first place of use Diameter of pipe line Grade of pipe line per 
1000 feet 
15. The undersigned hereby enters his appearance and waives service of summons or other process. 
STATE OF UTAH 
COUNTY OF 
SS. (To be used if claimant is an individual) 
being first duly sworn, upon oath deposes and says that he is the claimant 
whose name appears hereon, that he has read the foregoing statement of his claim and knows the contenu thereof, that 
he has signed the same, and that the answers set forth therein are true to his best knowledge and belief. 
Signature of Claimant 
Subscribed and sworn to before me this day of 19.... 
NOTARY PUBLIC 
STATE OF UTAH 
i SS. (To be used if claimant is a corporation or an estate) 
Jp.hn...Y&£&T.£.»...>J.X.*. , being first duly sworn, upon oath deposes and says that he is the 
PjT.eS.idg.nfc of the above claimant, that he makes this certification on behalf of said 
claimant, that he has read the foregoing statement of claim and knows the contents thereof, and that he has signed the name 
of said claimant to said statement, that the answers set forth therein are true to his best knowledge and belief. 
Green River Canal Company 
Subscribed and sworn to before me this 6 t h day of,. ..^ . . . . ^ N o v e m b e r
 l 9 59 
*yifi&t€*jZr& President . . 
< ? ? ^ 
91-294 
9 .20 a c s . i n SE-iJNE*., 1.7 a c s . i n NETJSE*., S e c . 20 ; 7 .70 a c s . i n NE-JvE*,, 9 .00 a c s . 
i n SEiNEi, 6.6C a c s . i n bw*-<£E?,, 0 . 2 0 a c . i n NE-<JSE<,, 24 .30 a c s . i n NW^SE-.,, 0 .70 
a c . i n NEiSWi, 22 .40 a c s . i n SWiSE*, 23 .30 a c s . i n SE'*SW-;, S e c . 29 ; 23 .00 a c s . 
Iti SE-^NE*, 28 .40 a c s . i n NEU>i,-, 1.10 a c s . i n SE-*SE-4, b e e . 3 1 ; 4 . 7 a c s . i n Ntf-^ NE-*, 
36 .00 a c s . i n NE*NW-2, 9 .30 a c s . i n K't/-^-*, 17 .70 a c s . i n SE^^<», 3 J . 7 0 a c s . i n 
oW-^ NW-;, 7 .20 a c s . i n NW-^vJ^, S e c . 3 2 ; a l l i n T20S, R16E, SLB&h. 15 .20 a c s . 
Lot 1 , 32 .50 a c s . Lot 2 , 45 .50 a c s . i n Lot 3 , 8 .50 a c s . Lot 4 , 4 .60 a c s . Lot 9 , 
28 .70 a c s . Lot 10 , 11 .8 a c s . Lot 1 1 , b e e . 3 ; 4 .20 a c s . Lot 1 6 , 20 .00 a c s . Lot 20 , 
0 .70 a c . NW-<£Ei, 3 6 . 0 0 a c s . i n S E ^ L i , 31 .80 a c s . i n SW-^ SEw, 4 . 10 a c s . i n SE^W*, 
S e c . 4 ; 3 6 . 0 0 a c s . i n NE^NE*, 3 3 . 8 0 a c s . i n NWiNEi, 16 .00 a c s . i n U-<4NW\, 3 7 . 7 0 
a c s . i n SEiNE-4, 3 7 . 5 0 a c s . i n SW-^NE*, 1.10 a c s . i n SEiNVu, 9 .70 a c s . i n NE^E** 
3 3 . 5 0 a c s . i n NW-<^-«., 1.70 a c s . i n NE4SVU, 2 .80 a c s . i n SE<*JSE*», 27 .80 a c s . i n 
SVUSE-4, 9 .20 a c s . i n SEiSW-*, 5 e c . 9 ; 20 .00 a c s . i n NW-JJE*, 3 1 . 6 0 a c s . i n NE^W-*, 
3 9 . 0 0 a c s . i n NW-iNUi, 3J .2C a c s . i n S i / J IE^ , 38 .6u a c s . i n bEvjW-*, 3 o . 2 0 a c s . i n 
SWiNW*, 22.70 a c s . i n HW-^SEi, 40 .00 a c s . i n NE-*SWi, 3 8 . 7 0 a c s . i n M*\SW'„, 5 .40 
a c s . i n SW-itfE-*, 3 4 . 3 0 a c s . i n SEv£W-*f 25 .70 a c s . i n SW-4SW-4, S e c . 10; 20 .70 a c s . 
i n NEiNWi, 37 .60 a c s . i n NW-JSNW-*, C.4C a c . i n SE-4NW*, 5 .70 a c s . i n SW-iNW*, 8.50 
a c s . i n NWiSWi,, 5 .20 a c s . i n SViSWi, ^ e c . 15 ; 13.90 a c s . i n NEiNE^, 29 .50 a c s . 
i n NWiNEi, 4 .40 a c s . i n " E U ^ i , 29.40 a c s . i n SE-itfE-i., 16 .20 a c s . i n SW-^E*, 
22 .50 a c s . in >!3lSEi, 28 ,50 a c s . i n Niy-SL'i, 2 .00 a c s . i n NE-4SW-H, 35 .50 a c s . 
i n SEiSE-i,, 26.20 a c s . i n SU-4.SE.., 0.2C a c s . i n SEiSW^i S e c . l b ; 23 .00 a c s . 
i n NE-iNE-.., Lcc . 2 1 ; 3 .50 a c s . i n NV/-J< ;*'-<», 1.40 a c s . i n &\i-JR\i+9 i>ec. 22 ; a l l 
i n T21S, U16- , bLBuil. To ta l of 1,441/.30 a c r e s . 
TabL 
(fcU.C. NO. 294 NAME: Greenriver Canal Company MAP: 144d 
SOURCE: Green River (Gravity Canal) FLOW: (See Period of Use) 
TYPE OF RIGHT: Diligence Claim No. 46 PRIORITY: 1880 
POINT OF DIVERSION: N. 1950 f t . and W. 800 f t . f rom the SE corner, Sec. 17, T20S. R16E. SLBM. 
PERIOD OF USE: Irr igation: Apri l 1 to October 31 : 60.0 cfs* 
Stockwatering & 
Domestic: November 1 to March 3 1 : 20.0 cfs 
PURPOSE, EXTENT & PLACE OF USE: Irr igation: 
9.20 acs. SEViNE1/^ 1.7 acs. NEV-SEVi. Sec. 20. T20S, R16E. SLBM; 7.70 acs. NEY-NEVi, 9.00 acs. SEYaNEV*. 6.60 acs. 
SWY-SEtt, 0.20 ac. NEY4SEY4, 24.30 acs. NWY4SEY4, 0.70 ac. NEKSW*. 27.40 acs. SWY4SEY4, 23.30 acs. SEY-SWY*. Sec. 
29, T20S, R16E, SLBM; 23.00 acs. SEttNEY*. 28.40 acs. NEY4SEY4. 1.10 acs. SEY4SEY4, Sec. 31,T20S, R16E,SLBM; 
4.7 acs. NWY4NEY4, 36.00 acs. NEY4NWY4, 9.30 acs. NWY4NWY4, 17.70 acs. SEY4NWY4, 35.70 acs. S WAHWA, 7.20 acs. 
NVVY4SWY4. Sec. 32, T20S, R16E, SLBM; 15.20 acs. Lot 1, 32.50 acs. Lot 2, 45.50 acs. Lot 3, 8.50 acs. Lot 4, 4.60 acs. 
Lot 9, 28.70 acs. Lot 10. 11.80 acs. Lot 11 , Sec. 3, T21S, R16E, SLBM; 0.20 ac. Lot 1,4.20 acs. Lot 16. 20.00 acs. 
Lot 20 (NEY4SEY4) 0.70 ac. NWfcSEY*. 36.00 acs. SEY4SEY4, 31.80 acs. SWY4SEV4. 4.10 acs. SEY4SWY4. Sec. 4, T21S. 
R16E. SLBM; 36.00 acs. NEY4NEY4f 33.80 acs. N W ^ N E 1 ^ 16.00 acs. NE!£NWY4# 37.70 acs. SEY4NEY4, 37.50 acs. 
SW^NEY*. 1.10 acs. SEY-NWY*. 9.70 acs. NtAMSEY-, 33.50 acs. NWY-SEY*. 1.70 acs. NEY4SWY4. 2.80 acs. SEY-SEY*, 
27.80 acs. SWY4SEY4, 9.20 acs. SEY-SWY*, Sec. 9, T21S, R16E, SLBM; 20.00 acs. NWMEV*. 31.60 acs. NEY4NWY4, 
39.00 acs. NWY-NWY-. 33.20 acs SWY4NEY4 , 38.60 acs. SEY4NWY4, 36.20 acs. SWttNWtt. 22.70 acs. N\NyASE"A, 40.00 
acs. NEY4SWY4, 38.70 acs. NVMSWY*. 5.40 acs. SWttSEY*. 34.30 acs. SEttSWtt. 25.70 acs. SWftSW%. Sec. 10, 
T21S, R16E, SLBM; 20.70 acs. NEY-NWY*. 37.60 acs. NWYNWY*.0.40 ac. SEY4NWY4, 5.70 acs. SWY4NWY4, 8. 50 
acs. NWY-SWY*. 5.20 acs. SWY-SWY*. Sec. 15, T21S, R16E, SLBM; 13.90 acs. NEY-NEY-, 29.50 acs. NWY-NEY-, 
4.40 acs. NEY4NWY4, 29.40 acs. SEY4NEY4. 16.20 acs. SW'ANEY*. 22.50 acs. NEY«SEY«, 28.50 acs. NWY4SEY4. 2.00 
acs. NEY.SWY4, Sec. 16, T21S, R16E, SLBM; 35.50 acs. SEY4SEY4. 26.20 acs. SWY-SEY^ 0.20 acs. SE14SW%f Sec. 
16, T21S, R16E, SLBM; 23.00 acs. NEY4NEY4, Sec. 2 1 , T21S, R16E, SLBM; 3.50 acs. NWY4NWY4. 1.40 acs. SWYANWY*. 
Sec. 22, T21S, R16E, SLBM, or a total acreage of 1,443.50 acres. 
CLAIMS USED FOR PURPOSE DESCRIBED: 294 
Annual water allowed 5774.00 acre-feet. 
Stockwatering: 2000 cattle, 3000 sheep, 100 horses 
CLAIMS USED FOR PURPOSE DESCRIBED: 294 
Annual water allowed 75.60 acre-feet. 
Domestic: 75 families 
CLAIMS USED FOR PURPOSE DESCRIBED: 294 
Annual water allowed 54.60 acre-feet. 
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PROOF OF DIVERSION AND USE OF WATERMAy 
STATE OF UTAH 
WATu-7 -
To evidence that diverting works are completed and that water is being beneficially used, proof is hereby submitted to the Stoic*-
lingineor in accordance with Section 73-3-\6, Utah Code Annotated 1953, as amended. 
I. TYPE OF RIGHT (Mark applicable box and fill in blanks.) 
I I New Appropriation under Water Right Application 
[X] Change of Appropriation under Right 91-4130 Application a!2054 
Nature of Change: Point of Diversion X Period of Use 
Place of Use and/or Nature of Use 
I I Resumption of Use No. (in tandem with change proof)** 
OWNER INFORMATION 
Name _ Lee R. Thayn *lnterest JkQQ 
Suva or Box No. P .O. Box 447 
City Green R i v e r State Utah Zip Code 84525 
3. QUANTITY OF WATER 600^00 cfs and/or ac-fi 
4. SOURCK Green R i v e r ______ 
which is tributary to 
which is tributary to 
County Broery * Drainage 
5. POINT(S) OF DIVERSION 
Location N. 1920 f t . & W. 800 f t . from SE Cor . S e c . 17, T20S, R16E, SLB&M 
Description of Diverting and Carrying Works C o n c r e t e w e i r a c r o s s Green R i v e r d i v e r t s w a t e r 
i n t o an open c a n a l ( r a c e w a y ) . 
6. POINT(S) OI RFDIVERSION 
The water will IK* rediverted from : at a point located 
Description of Rediverting and Carrying Works 
POINT<S)<>: RETURN 
The amount of water consumed is - 0 - cfs or ac-ft 
The amount o\ water returned is 600 .00 cfs or ac-ft. 
The water is returned to the natural stream/source at the point(s) located 
N. 410 f t . & E. 300 f t . from Sh Cor . S e c . 17 , T20S r R16E, SLB&M 
8. STORAGE 
Reservoir Name Capacity ac-ft 
Storage Period: from to Dam Height feet 
Inundated Area acres located in the following 40-acre 
traels(s): 
9. SUPPLEMENTAL WATER RIGHTS FOR THE PURPOSES HEREIN 
* These items arc to he completed by the Division of Water Rights. 
** If proof of resumption of use and proof of change are being submitted at the same time, this line should also be designated. 
Only one form is needed to meet both purposes. 
0 
PLAINTIFF'S EXHIBIT 
EXHIBIT NO. 22! 












PURPOSE AND EXTENT OF USE 
Irrigation: 




Type of ores mined 
Power: Plant name Thayn Hydro 
Other: Descripton 
PLACE OF USE (Legal Description 
SVteSE^ S e c . 17 . T20S. R16E. 
DEVELOPMENT HISTORY 
Construction of Works Commenced _ 
Construction of Works Completed 
Works First Used to Convey Water 
Water Measured by Rod T i b b e t l 
Method of Measurement B r i d g e I 
by40-acreT 
SLB&M 






From J a n u a r y 1 
From 
acres. Sole supply of___ 
Families and/or. 
Mining District in thc__ 
Type— 
Vact) 
g o l o a i c a l on 
















F e b r u a r y 23 . 19.93... 
• • -
(Give enough data to enable the measurement to be verified.) 
14. KXPLANATORY (Vse additional 8 1/2" x 11" pages if necessary.) 
A p r i l 1992 - Began y e a r a round power p r o d u c t i o n ( s e e e n c l o s e d l e t t e r ) . 
CERTIFICATE OF APPLICANT 
(Applicant should not sign until proof has not only been filed with the State Engineer but also accepted as sufficient.) 
STATE OF UTAH ) ss 
COUNTY OF Emery ) 
Lee R, Thayn being first duly sworn, certify that l/we filed in the State 
Engineer's Office Application No. 91-4130 ( a ! 2 0 5 4 ) .employed C r a i g E. J o h a n s e n ___ 
to compile information in order to complete proof, and hereby accept and submit this written proof together with tracings 
consisting of Sheet Nos. to inclusive and certify that each and all items contained herein ;ue true to the 
/our knowledge and belief. 
i ir:tn1 * 
tX 
Applica t 
Subscribed and sworn to b^fereync this day of 




CHERYL A KEENER I 
94 NORTH IOKQ STREET " 
^ GREEN RfVEaUT $4525 I 
m OoomlMlMjteirwi JUKI M, t • » * 
/ / NotaryPublic 
iL^U 
CERTIFICATE OF PROOF ENGINEER 
STATE OF UTAH )ss 
COUNTY OF Onery J 
____ Cra ig E. Johansen- being first duly sworn, certify that I was employed to 
prepare proof under Application No. 91-4130 ( a l 2 0 5 4 ) ; that the accompanying tracings were prepared from field 
notes of a survey made by me between the 10 and 22 days of March , 19 95 : 
chat these tracings, labeled as sheet Nos. to inclusive when combined with the written proof fully 
describe the method and extent of beneficial use of the water and that each and all of the items contained herein arc true to the best of 
my knowledge. s? S*\ // 
Proof Engineer: Craig E, johansen ^gst&*le> £- ^aXA. c*+* « « • - —146 602 
Printed Name / Signdure License No. 
Address: P.O. Box 487 C a s t l e Da le , Utah 84513 
Subscribed and Sworn to before me this 8 th day of May , 19 97 
(Seal of Notary) ft ^EfUkT ff£Tl"*ne 1 (Seal of Proof Engineer) 
My commission expires 3 -5 -2000 1 
fJotafy Public 
STATE ENGINEER'S ENDORSEMENTS 
Dates 
_ Application received in State Eng. office; Approved 
Proof due in State Engineer\s office 
Written proof and maps received in State Eng. office by 
Written proof and maps returned for correction by 
Corrected written proof and maps examined and certificate written by 
Field checked by 
Certificate issued (No. 
Maps, profiles, and drawings arc filed 
This written proof and the maps, profiles, and drawings pertaining thereto are found to comply with the requirements of 
the Laws of Utah, and the same are hereby approved. 
19 
Slate Engineer 
Proof for Application No. 
INSTRUCTIONS FOR COMPLETING AND SUBMITTING PROOF 
Proof must be prepared by a registered engineer or licensed land surveyor. Each proof shall consist of two parts: (a) a written proof 
and (b) a sheet or sheets of maps and drawings. The proof must indicate that the water has been applied to beneficial use as provided 
in the application. Any amendments necessary must be made and the proof returned to the office within the time allowed by the 
State Engineer. 
CAUTION: Proofshould only be filed when all of the desired development under the proposals in the application have been made 
or resumed. If the diversion and use of water is not complete, serious consideration should be given to requesting further time. The 
water right will be limited to flows and uses described in the proof. 
WATER MEASUREMENT 
Each written proof shall contain details of measurements of water changed. Measurements may be made by vessel, 
weir, meter, rated flume, reservoir capacity table or other accepted standard method of measurement; but not by floating 
chip or theoretical carrying capacity of conveying channel. Sudh details shall describe the method used in making the 
measurement, the date when made, the name of the person making the measurement and sufTicient information to enable 
the State Engineer to compute the quantity of water measured in each case. This will include current meter notes and rat-
ing tables or Held observation notes if other devices are used. Where the source of supply is of a fluctuating nature, a series 
of measurements should be submitted to show the variation in flow and the period or periods during which it is available. 
The max imum flow claimed cannot exceed that contained in the original application. If larger flows arc measured, control 
devices should be described. 
LEGAL TIES 
All ties to points of diversion, redivcrsion, return, etc. must be given by rectangular coordinates with reference lo a 
regularly established U.S. land corner if within adistanceof six miles of such comer, otherwise toa mineral monument, or 
a federal triangulation or traverse monument. If not within a distance of six miles of a corneror monument, the point may 
be designated with reference to a prominent natural object. 
DIVERSION AND CONVEYANCE WORKS 
A concise description of the present diverting and conveyance works shall be given under general remarks. This 
description must trace the water from the point of diversion toand including the place of use. The reservoir, if any, divert-
ing dams, hcadgates. canals, flumes, and other related structures shall be included. This description shall be in the form of 
a concise word picture of the storage of water, if stored, its release, rcdiversion and conveyance to point of use. 
USE OF WATER 
An explanation of the nature and extent of ail present uses of the water must be made, including acres irrigated, 
household connections, number of stock, periods of use, etc. The total water use described cannot exceed that allowed 
under the approved application unless supplemental rights arc obtained. I isicd, and approved for this point(.s) of diversion. 
PLACE OF PRESENT USE AND ACREAGE 
If the water is now used for irrigation of a full legal subdivision, the various irrigated areas shall be described by 40 
acre tracts of each section, townshipand range. Where less than a legal subdivision is irrigated, the number of acres'within 
each legal subdivision of 40 acres must be given. No-kgal aubdu^ion-of fort^uicres shall be described if no part of it has 
been irrigated. In no instance is an irrigated area ta&»titen bKcJuninatipaof nQQj^ p-igated areas. The descriptions in the 
A. . . • i * i -">"JB9|V\ •;•**• :** A, .-ntr* J 
written proof are to conform strictly with tneTOapjEFlr/ *,fc •***»<*<» *** & 
''• QBKsf fObt V ifilift % 
A description of the legal subdivision embrrfcg^5wfe "watcr'u^jji&yplj shall b$ given in the blank spaces of item 
12. If insufficient space is there provided, it may be<*$fVir?ffnder added sheets wiih reference thereto 
in the paragraph. In addition to this statement, there shall appear under general remarks or on additional sheets attached 
thereto and made a part of the written proof, detailed descriptions of the irrigated areas as referred to in the above para-
graph. Descriptions in the written proof by legal subdivision and fractional subdivision shall be prepared in the following 
manner: 39.7acresinSWt/4NWI 4,9.6acrcsinNEl/4SWI/4,7.0acrcsinNWI/4SWI/4,Sec. I5.T4S.R2E.SLBM. 
If more than the approved land is described to accommodate crop rotation, the proposed practices should be explained. 
MAPS AND DRAWINGS 
All maps must be submitted on material that is durable and transparent such as linen or mylar. If form-size maps are 
used, the sheets must have a margin of at least I 'AT at the top and ,/2" on sides and bottom. Paper, no matter how translu-
cent, is unacceptable, and pencil drawings arc inadequate. The most convenient sizes are 8 */2 x II inches or X '/2 x 14 
inches so that the map will fit in the water right file with all of the other documentation. If a larger size is needed, the 
dimensions should be 24 x 36 inches. For filing purposes the title block should appear on the lower right hand side of the 
page with the short side being the bottom. For the large maps, the title block must be in the lower right hand corner with the 
long side of the map being the bottom. All information directly pertaining lo fhis proof must be in black permanent ink. All 
other information should be in a contrasting color. The proof, when prepared with the smaller maps, must not be folded in 
mailing or otherwise. It must be mailed flat with stiff cardboard protection against crushing. Larger maps should be rolled 




DEPARTMENT OF THE INTERIOR 
GEOLOGICAL SURVEY 
WATER RESOURCES DIVISION 
MCII. No.. 
Com p. by. 
Stt. No DISCHARQB MEASUREMENT NOTES Checked by 
. <?£<:£*/. . # # * < . G+t€*k
 f 
Date. ?:/.2A . . ., W W . . . P t r t y . 7 ; . ^ ' . T \ ^ T O 
Width. *° . . . . . Arci. M^t.. vei. ?i*kL. G.H. 77777... Disch. k*\\.. 
Method'. V ' . I • No. sect. *$. . . G . H . change. r 7 7 . . in 777".. hrt. Susp. 4<? \ ?. . 
Method coef. /{**. . . Hor. angle coef. <<*» . . Susp. coef. 'At.. Meier No. Sm.7*.. 
Type of meter /SA Date rated J? r £ 7 7.Q. .Tig checked . A' . 
Meter . ?:?. .. ft. above bottom of wt. Spin before meat. JH . ¥ £ . after PC 











ADR Graphic Outside 
WATER QUALITY MEASUREMENTS 
r<o} Yes. . Time . . . . . . 
Sample! Collected 
No Yes. Time 
Method Used 
EDI EWI Other 
SEDIMENT SAMPLES 
No Yea. . . . Time 
Method Used 
EDI EWI Other 
PIOLOCiCAL SAMPLES 
Yes Time . . . '. 
No Type 
Check bar. chain found changed to at 
Wading, cable, Ice, boat, upatr.. downttr., tide bridge feet, mUe. above, below gage. 
Measurement rated excellent <2»(ioo4 (SlgfreJr <•%), poor (over 1%);based oa the rotJowlna oond: 




Gage operating . r. Weather ' . 
Intake/Orifice cleaned .Air *C@ Water *C@ 
Record removed . v . . . . . ttxUeme Indicator: Max. Mia 
Manometer Na Pressure Tank Feed Bbl rate per mln. 
CSG checked '.*..' Stick reading 
Observer J1-
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UK I TED STATES GOVERNMENT 
: \ / : \ 
DAVE Mar ch 4 
TG: Mr Te-.» ; A i. 0 r 
F R ONI . G e o v ; ^ A P ; r •:; w e • i 
3 L: 3 J" E C T : M^c". s u r e rri c n t . o : Or *_• e rj R i v e r C £ r» E. 2 
On F e Jj r 'i ?. r v 2 _-i , 1 \i v 5 E o << '^ \ b *: •:- c t s w : * h t r. e U •,?« c : o •:• l c r.. 
u r v c- v • vv . : >/ n r% m e t w i i i» y% r IZ',:): e r w h o : L i h e ? r t i i d o r . t o ; i h e 
•"7- r * *• n River C a n d I C omp ^  n v i*C r E k V e r w i t I r. * ? r o s • e d in the 
d i schir g e : o r the Gree n River C a n s, I . A b r : :i g e ;> x: e- r d «ii 5 c h £ r g e 
me £ s u r erne n t vvai mde on th-? weir a p p r o x i m a t e l y 500 feet below the 
ink- 1 on t h e Gre?n River. The discharge was 6 3 S cubic feet per 
£ e c :«n d . Attached is a copy of the m e a s u r e m e n t notes. 
i .^ aw J^? 
George A. Dirdwel1 
Supervisory Hydrologic Techn 
ENC 
illATS't rUm- .HM.: hi Pi'' 
The Thayn Ranch Pump and Hydro, located ai. Green River 
tan, started hydro generation, and power sales to 
aoificorp. The plant has operated continually making power 
or delivery into Paoifioorp grid system since the start up 
n April. 1392. 
Trie KWK production is summarised annually as follows. 
J.:: 1,253.5-:. 4 KWH, 1993 - 1,642,916 KWH. 94- 1.757.7^0 
rui. The plant ic operating at chis same rate today. 
The development of this alternative energy source 
rovides the electric energy/as shown above, as well provides 
ie irrigation pumping source for agriculture,as it has since 
:ie beginning at this site. 
Sincerely yours, 
A. Leon Thayn . Partner 




Robert L. Morgan 
State Engineer 
State of Utah 
DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF WATER RIGHTS 
Southeastern Area 
453 South Carbon Avenue 
P.O. Box 718 
Price. Utah 84501-0718 
801-637-1303 
April 25, 1997 
Johansen & Tuttle Engineering 
Attn: Craig E. Johansen 
P.O. Box 487 
Castle Dale, Utah 84513 
Re: Change Application 91-4130 (a!2054) 
Dear Craig: 
The Proof on the above-referenced change application has been field checked and reviewed by 
our office. No amendments or corrections are necessary. Therefore, please have the appropriate 
parties complete the "Certificate of Applicant," and the "Certificate of Proof Engineer." 
including license number and seal, and have the signatures acknowledged before a Notary Public. 




Water Rights Specialist 
Enclosure 
RW/mjk 
